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JURISDICTIONAL STATEMENT 

The jurisdiction of this Court is invoked under Section 1291 of Title 
28, of the U.S. Code, and Rule 37 of the Federal Rules of Criminal Proce¬ 
dure. 


THE STATUTES INVOLVED 

Title 18, Section 371, United States Code (1950 Edition) reads as 
follows: 

Section 371. Conspiracy to commit offense or to defraud United 
States . 

If two or more persons conspire either to commit any offense against 
the United States, or to defraud the United States, or any agency thereof 
in any manner or for any purpose, and one or more of such persons do 
any act to effect the object of the conspiracy, each shall be fined not more 
than $10, 000 or imprisoned not more than five years, or both. 

If, however, the offense, the commission of which is the object of 
the conspiracy, is a misdemeanor only, the punishment for such conspir¬ 
acy shall not exceed the maximum punishment provided for such misde¬ 
meanor. 

Section 22-1501 [6:1511- Lotteries - Promotion - Sale or posses ¬ 
sion of tickets . 

If any person shall within the District keep, set up, or promote, or 
be concerned as owner, agent, or clerk, or in any other manner, in man¬ 
aging, carrying on, promoting, or advertising, directly or indirectly, any 
policy lottery, policy shop, or any lottery, or shall sell or transfer any 
chance, right, or interest, tangible or intangible, in any policy, lottery, 
or any lottery or shall sell or transfer any ticket, certificate, bill, token, 
or other device, purporting or intended to guarantee or assure to any 
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person or entitle him to a chance of drawing or obtaihing a prize to be 
drawn in any lottery, or in a game or device commonly known as policy 
lottery or policy or shall for himself or another person, sell or transfer, 

or have in his possession for the purpose of sale or transfer, a chance 

| 

or ticket in or share of a ticket in any lottery or any such bill, certificate, 

token, or other device, he shall be fined upon conviction of each said of- 

♦ 

fense not more than $1, 000, or be imprisoned not more than three years, 
or both. The possession of any copy or record of any such chance, right, 
or interest, or of any such ticket, certificate, bill, token, or other device 
shall be prima facie evidence that the possessor of such copy or record 
did, at the time and place of such possession, keep, set up, or promote, 
or was at such time and place concerned as owner, agent, or clerk, or 
otherwise in managing, carrying on, promoting, or advertising a policy 
lottery, policy shop, or lottery. 

Section 22-1502 \ 6:151a]. Possession of lottery or policy tickets , 
amended . 

If any person shall, within the District of Columbia, knowingly have 
in his possession or under his control, any record, notation receipt, ticket, 
certificate, bill slip, token, paper, or writing, current or not current, 
used or to be used in violating the provisions of sections 863,! 865, or 869 
of this Act, he shall, upon conviction of each such offense, be fined not 
more than $1, 000 or be imprisoned for not more than one year, or both. 

For the purpose of this section, possession, of any record, notation, re¬ 
ceipt, ticket, certificate, bill, slip, token, paper, or writing shall be 
presumed to be knowing possession thereof. 

Section 22-1505 [ 6:1541. Permitting gambling table or device to 
be set up. (Amended - which reads in part ) 

"(a) Any house, building, vessel, shed, booth, shelter, vehicle, 
enclosure, room, lot, or other premises in the District of Columbia, 
used or to be used in violating the provisions of section 863 or 865 of 
this Act, shall be deemed ’gambling premises’ for the purpose cf this sec¬ 
tion. 
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(b) It shall be unlawful for any person in the District of Columbia 
knowingly, as owner, lessee, agent, employee, operator, occupant, or 
otherwise, to maintain or aid or permit the maintaining of any gambling 
premises. " 

18 U. S. Code 3109. Breaking Doors or Windows for Entry or Exit . 

The officer may break open any outer or inner door or window of 
a house, or any part of a house, or anything therein, to execute a search 
warrant, if, after notice of his authority and purpose, he is refused ad¬ 
mittance or when necessary to liberate himself or a person aiding him 
in the execution of the warrant. June 25, 1948, c. 645, 62 Stat. 820. 

United States Constitution 
Fourth Amendment to the Constitution: 

The rights of the people to be secure in their per¬ 
sons, houses, papers, and effects, against unreasonable 
searches and seizures, shall not be violated; and no war¬ 
rants shall issue, but upon probable cause, supported 
by oath or affirmation, and particularly describing the 
place to be searched, and the persons or things to be 
seized. 

Fifth Amendment to the Constitution: 

No person shall be held to answer for a capital or 
otherwise infamous crime unless on a presentment or 
indictment of a grand jury, except in cases arising in the 
land or naval forces or in the militia when in actual serv¬ 
ice in time of war or public danger; nor shall any person 
be subject for the same offense to be twice put in jeopardy 
of life or limb; nor shall be compelled in any criminal 
case to be a witness against himself, nor be deprived of 
life, liberty, or property without due process of law; nor 
shall private property be taken for public use without just 
compensation. Rule 41 (e) F. R. Cr. P. 
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A 


STATEMENT OF THE CASE 

In early February, 1954, officers of the Metropolitan Police Depart¬ 
ment Gambling and Liquor Squad made application to the U.S. Commis¬ 
sioner for certain arrest warrants and five search warrants for the fol¬ 
lowing premises: 41 "L” Street, Northwest; 2126 - 10th Street, Northwest; 
1628 "O” Street, Northwest; 54 "M" Street, Northwest; and 1304 Gallau- 
det Street, Northeast, all in the District of Columbia. 

Supporting the application was a nine (9) page affidavit by the offi¬ 
cers outlining their observations of the various persons and the several 
premises on various dates between November 16, 1953 and February 1, 
1954 (JA 45). 

Appellants, prior to trial, filed timely motions to suppress the evi¬ 
dence because of a lack of probable cause for issuance of the warrants, 
and also because of the illegal execution of the same. These were denied 
(JA 13-17, 27). 

In the trial of the case certain items were admitted into evidence 
over the objection of the appellants who contend that it was illegally re¬ 
ceived because the warrants were insufficient in law, improvidently is¬ 
sued, defective upon their face, were not supported by adequate probable 
cause, and that certain of the search warrants were illegally executed. 

The affidavit begins with a receipt of a complaint that numbers bets 
were being written and picked up by a man known as Bossy Glover in the 
unit block of TT M" Street, Northwest. The affiants were assigned to inves¬ 
tigate the complaint and the affidavit allegedly reflects the results of the 
investigation. With the man Glover as a focal point all persons who came 
into contact with him and all premises frequented by him were observed 
for about two and a half (2-1/2) months. In addition, several persons who 
made no contact with Glover but who went to the same place that Glover 
frequented were observed by the officers (JA 45-63). 
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Obviously Bossy Glover and his activities formed the basis of a 
claim that they contaminated persons and places sufficiently for the pur- 

l 

poses of arrest and search warrants. Since Glover is the alleged ’’germ 
carrier” it is perhaps well to outline his behavior. 

On November 16, 1953, Bossy Glover came out of his own home and 
went to several houses in the neighborhood, always with a ’’noticeable 
bulge” in his right pants pocket. Officers ’’believed” that this bulge on 
the first observation was caused by number slips or other numbers para¬ 
phernalia. His last stop in the neighborhood was at No. 6 ”P” Street, 
Northeast, from whence he emerged with ’’bulging pockets”, got into his 
car and drove directly out of the neighborhood to the 1000 block of Euclid 
Street, Northwest, ”with pockets still bulging”. He entered 1014 Euclid 
Street. About ten (10) minutes later James Shay, a known numbers oper¬ 
ator, parked his car in the 2700 block of 11th Street and Shay entered 
1014 Euclid Street, Northwest. A few minutes later Glover came out of 
these premises and the ”bulge” wasn’t there. He got in his car and left. 

A few minutes later Shay came out with ’’bulging pockets” and left. (NOTE: 
Premises 1014 Euclid Street, Northwest, is an apartment house with at 
least twelve (12) units in it). 

On November 17, 1953, Glover was again seen emerging from his 
home ’’with bulging pockets” and followed the same itinerary - up to No. 

5 ”P” Street, Northeast. Then he drove out of the neighborhood and was 
lost in traffic at North Capitol and Bates Street. (NOTE: On this date we 
don’t know where he went; but on neither the 16th or 17th did Glover re¬ 
turn to his home before leaving the neighborhood.) 

On November 18, Glover went back to his home and turned over to 
James Davis a ’’large brown paper bag” which Davis placed in the trunk 
of his car and drove off. Glover was followed to 2126 - 10th Street, North¬ 
west, which premises according to ’’reliable information” was a numbers 
drop and counting house. At 3:30 p. m. George Bell, a suspected numbers 
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writer got out of his car and entered 2126 - 10th Street, Northwest, with 
a ’ brown paper bag” (believed to contain numbers slips on this first ob¬ 
servation. ) Bell came out in five (5) minutes without the ”brown paper 
bag” and drove off. 

On November 19, Glover returned to his home after making his 
rounds and at about 2:20 p. m., came out of the rear and handed a large 
brown paper bag to James Davis. Davis got in his car and drove off. 

About 2:30 p. m., on the same date Glover was seen to enter the rear 
of 2126 - 10th Street, Northwest. About 2:50 p. m. Bossy Glover left 
2126 - 10th Street, Northwest, drove off. About 3:25 p. m. on this date 
George Bell, a suspected numbers writer was seen to drive his automo¬ 
bile up to the front of 2126 - 10th Street, and an unidentified man who was 
a passenger on the front seat of the car was seen to carry a brown paper 
bag into 2126 - 10th Street, remain inside about two (2) minutes, then 
come out minus the bag and get back into the car. Bell drove the car out 
of the area. 

On the 20th and 21st of November, the officers observed the same 
procedure relative to the same premises as on November 19th. 

On December 11, 1953, Glover was followed from his home to 2126 - 
10th Street, Northwest, where he entered with his pants pockets bulging. 

On December 12, Glover went from his home to 2126 - 10th Street, 
Northwest and at about 2:12 p. m., December 12, 1953, Glover and another 
man were seen to leave 2126 - 10th Street, Northwest, and drive away. 

Numerous references are made to unidentified colored men and 
women carrying ’’brown paper bags” and entering 2126 - 10th Street, 
Northwest, and on all occasions the bags were ’’believed” to contain num¬ 
bers slips or other numbers paraphernalia. 

On December 14, Glover entered the premises 2126 - 10th Street, 
Northwest, with his ”eoat pockets bulging”, and at about 3:10 p. m. Glover 
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and an unidentified colored man left the premises, got in Glover’s car 
and drove off. 

On December 16, Glover was seen to leave 41 "L" Street, North¬ 
west, and go to 2126 - 10th Street and enter with his pockets bulging. 
Sometime later Bossy Glover was seen to leave the premises accompanied 
by an unidentified colored man; get in the car and drive off. At this time 
Glover’s pockets didn’t have the bulge. 

Between the observations made on December 16, and December 26, 
1953 according to the affidavit, the officers had "positive knowledge that 
numbers plays were being made with Bossy Glover and in turn transferred 
to a man known to them as James Davis, who then carried these numbers 
to the counting house", and they continued their observations. 

At about 2:10 p. m., on December 26th the officers saw Glover walk 
to his car which was parked in the unit block of ”P’ Street Northeast, at 
which time his pocket had a very "noticeable bulge". Glover drove away 
and was followed by the officers to the vicinity of Fourth and Bryant Street, 
Northwest, where he stopped. At this time the man known to them as James 
Davis went to Glover’s car, and his (Davis’) overcoat pocket had "a very 
decided bulge". Davis got into the passenger side of the car and Glover 
drove off with him and the car was lost in the traffic. But at 2:40 p. m. 
on this very same day, Glover was seen to park his car on 11th Street, 
Northwest and enter the rear of 2126 - 10th Street Northwest, with his 
pants pockets bulging. 

On December 28th, Glover was observed driving west in the 300 block 
of Bryant Street, Northwest, stopped at 4th and Bryant Streets, and picked 
up James Davis who got in the car with his overcoat pockets having a "no¬ 
ticeable" bulge. The car was driven off and lost in traffic. 

On December 29th, the officers observed Glover park his car near 
4th and Bryant Streets, Northwest, at which time Davis approached the 
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car. Glover gave him a large paper bag which Davis placed in his over¬ 
coat pocket. Davis was followed to 1628 "O" Street, Northwest, first 
floor apartment. 

On December 30th, Glover was observed driving his car west on 
Bryant Street and south on 4th Street with Davis in the car. About a half 
hour thereafter Davis was seen to enter 1628 "O" Street, Northwest, with 
bulging pockets. 

On January 4, 1954, Glover was seen to get in his car and drive off 
from the unit block of T, M M Street, Northwest, after emerging from 54 
"M Tt Street, Northwest. Sometime later he was followed to the vicinity 
of First and "O" Streets, Northwest, where James Davis entered his car, 
at which time they both drove off. But at about 2:45 p. m. on the same 
day Glover was seen to park his car near 11th and "W” Streets, North¬ 
west, and enter 2126 - 10th Street, Northwest, from the rear. 

On January 14, 1954, Glover was seen to drive out of the area of 
the unit block of TT P” Street, Northeast, after emerging from Number 7 
"P" Street, Northeast. 

On January 18, 19, 20, 21 and 23 Glover was seen to go in and 
come out of several premises in the vicinity of the unit blocks of "M" and 
"P fT Streets, Northeast and Northwest, with bulging pockets, then finally 
get in his car after leaving Number 5 ”P” Street, Northeast. Among the 
places visited was 54 "M" Street, Northwest, which was a place where 
officer Robinson allegedly made a numbers play. 

On January 25, Glover was seen to meet Davis in the 1400 block of 
First Street, Northwest, at which time Davis got in Glover's car, stayed 
a few minutes then got out at which time he was followed to 1628 "O" 
Street, Northwest. 

On January 26, Glover performed substantially as he did on January 
25, except that when he met Davis in the 1400 block of First Street, they 
both drove off in Glover's car. 
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On the 27th of January, Glover went from place to place with his 
bulging pockets including 54 "M" Street, Northwest and after leaving No. 

7 ”P" Street, Northeast, he met James Davis at 3rd and "M” Streets, 
Northeast. Davis got in Glover’s car, stayed a few minutes and got out 
of Glover’s car. Glover then was followed to 11th & ”V” Streets, North¬ 
west where he parked his car and entered the rear of 2126 - 10th Street, 
Northwest, with his pants pockets bulging. 

On January 29th and 30th after making his characteristic stops, 

Glover got in his car after leaving 54 ”M” Street, Northwest and drove 
away. 

As to George Bell, who lives at 1304 Gallaudet Street, Northeast, 

Apt. 201 the affidavit contains the following: 

On November 18, 1953, some time between 3:00 and 3:30 p. m., Bell 
parked his car and walked into 2126 - 10th Street, Northwest, with a brown 
paper bag, where Bell came from is not indicated. 

On November 19th, 20th and 21st, Bell drove his car to the 2100 block 
of 10th Street, Northwest, at which time an unidentified man who was a pas¬ 
senger on the front seat, carried a brown paper bag into 2126 - 10th Street, 
Northwest. Bell did not alight, but waited for the unidentified man to come 
out and drove him away. On none of these occasions do we know where 
Bell came from. 

On three other occasions Bell was observed to come out of his house, 
get in his car and drive on away. No indication is given as to where he 
went on any of these occasions, and no paper bag, or bulging pockets or 
unidentified passenger is noticed. 

On February 1, 1954, at about 7:00 p. m. Bell emerged from 2126 - 
10th Street, Northwest, carrying a brown paper bag. He got into his car 
and drove off. Twenty (20) minutes later he was observed to park his car 
in front of his home and enter 1304 Gallaudet Street ”with the brown paper 
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bag still in his possession. " (NOTE: He was not followed from 10th 
Street to Gallaudet Street, but was lost in traffic near 11th and "O" 

Streets, Northwest.) 

There is no allegation in the affidavit that anything points to the fact 
that numbers bets are either written or picked up from, or taken to Bell’s 
home. No "information" is to the effect that 1304 Gallaudet Street, North¬ 
east, Apt. 201, is involved in the numbers business in any manner whatso¬ 
ever. 

On several occasions during the entire period covered by the affida¬ 
vit, Wilbert Gross, Christine Curtis, Barbara Towles, Jewel Miller Woods 
were seen to go into or emerge from 1628 "O" Street, Northwest. The 
men allegedly had "bulging pockets" and anything the women had, e. g., a 
large pocket book or a cardboard box, was "believed to contain numbers 
paraphernalia." 

James Shay was seen to frequent 2126 - 10th Street, Northwest, 
and at the time his pockets bulged. From time to time Larkin King, Bur- 
nie King and Marcellus Winston were seen to go into and emerge from 
both 1628 "O" Street, Northwest and 2126 - 10th Street, Northwest, and 
on these occasions they were alleged to have either "bulging pockets" or 
"paper bags" of varying sizes. 

All the appellants, except Glover, were described in the affidavit 
as "known" or "suspected" numbers operators. 

The evidence presented at the trial of the case followed the lines of 
the affidavit, except for testimony of a police officer that he made certain 
numbers plays with Bossy Glover in the Georgetown area; and except for 
certain items introduced as numbers slips and numbers paraphernalia 
which were seized from premises 1628 "O" Street, Northwest; 2126 - 
10th Street, Northwest; 41 "L" Street, Northwest, and 1304 Gallaudet 
Street, Northeast. 
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Testimony of the raiding officers describing how they executed the 
warrants and what they found, was also adduced. 

Those who raided the "O" Street premises stated that they watched 
several of the appellants for whom they had arrest warrants go into the 
house, and that later on when they executed the search warrant, in one 
room of the apartment they found a quantity of so-called numbers slips 
and miscellaneous gambling paraphernalia. All these items were intro¬ 
duced as evidence in the trial. 

The daytime warrant for the search appears to have been executed 
at night, according to the return. 

At 2126 - 10th Street, Northwest, the raiding officers stated that 
they knocked once, received no answer, and broke into the door without 
further ado. There was no announcement or declaration of purpose, or 
demand for entry under authority of warrant (Tr. 1369, 1587). 

At 1304 Gallaudet Street, Northeast, the officers stated that when 
they got there, Mrs. Bell was on her way out of the house, and that George 
Bell was not at home. The apartment was on the second floor and is one 
of four in the premises. A search of the premises revealed nothing of an 
incriminating nature at first. Then the officers came to a locked closet. 

A search of Mrs. Bell's purse yielded the key which unlocked the closet. 
Examination of the closet revealed nothing of an incriminating nature. 
However, there was a metal lock box about 15 x 18 inches long and about 
8 or 9 inches wide. This box was locked. Further search of Mrs. Bell’s 
pocketbook yielded another key - this one to the lock box. Inside the box 
was a so-called ’’numbers book”, and a few other bits of paper allegedly 
significant in the conduct of the numbers business. While the officers were 
still at 1304 Gallaudet Street, George Bell came home, and was arrested 
on the street in front of the premises. A thorough search of Bell produced 
nothing remotely connected to the numbers writing business. The evidence 
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was introduced against Mrs. Bell first, then against all of the defendants 
on the theory of the conspiracy count. 

From 41 ”L” Street, Northwest, several T, run down” tapes and a 
quantity of alleged numbers slips were seized. These were likewise in¬ 
troduced as evidence, first against Glover - then against all defendants. 

Seasonable objections were made to the introduction of evidence 
against all appellants. 

Appellants made motions for judgment of acquittal, which were de¬ 
nied. 

Appellants were charged, together with others not before this Court 
on appeal, with the violation of Title 18, Section 371, U.S. C. A. (Conspir¬ 
acy statute) and Title 22, Sections 1501, 1502, and 1505 of the D. C. Code. 
The charges were set forth in a thirty-one count indictment. All of the 
appellants were convicted on COUNT TWO of the indictment which charged 
them with the joint and several violation of Title 22, Section 1501, con¬ 
tinuously from November 26, 1953, to February 1, 1954. Seven appel¬ 
lants, B. King, L. King, Towles, Holsey, Glover, Bell and Davis were 
also convicted of Conspiracy to violate Title 22, Section 1501, D. C. Code, 
during the same period of time. Holsey and Glover were also charged 
with violation of Title 22, Section 1501, D. C. Code, on specific days dur¬ 
ing said period from November 26, 1953, to February 1, 1954. Other 
Counts were for violation of Title 22, Sections 1501 and 1505, of the D. C. 
Code. 

The Court imposed the following sentences: George Bell, eight 
months to three years; Curtis, nine to twenty-seven months; Davis, eight 
months to three years; Glover, six to eighteen months; Gross,nine to 
twenty-seven months; Holsey, seven to twenty-one months; Shay, one to 
three years; Towles, six to eighteen months; Winston, ten to thirty months; 
Woods, five to fifteen months; Burnie King was sentenced to twenty months 


14 


to five years on the conspiracy count, and one to three years on Count II, 
concurrently (JA 34-44). 

It is from these verdicts and judgments that appellants appeal. 

STATEMENT OF POINTS 
I 

All the search warrants, except for those directed to 54 "M" Street, 
Northwest and 2126 - 10th Street, Northwest, issued on the basis of the 
affidavits in this case were improvidently issued and were "without probable 
cause, and the seizures made under color thereof were illegal and the ad¬ 
mission into evidence of things seized pursuant thereto was prejudicial 
error. 


n 

Title 22, District of Columbia Code, Section 1501 is unique in that 
it creates as a method by which it is violated conspiracy to violate it, which 
but for the statute would be treated as a separate crime, i. e., conspiracy 
under Title 18, Section 371. 


m 

The violation of any law governing the manner in which search war¬ 
rants are to be executed renders the search illegal and anything seized 
thereby inadmissible under the Federal exclusionary rule. 
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SUMMARY OF ARGUMENT 
I 

The mere fact that suspected criminals visit a given premises regu¬ 
larly will not in and of itself constitute probable cause for the issuance of 
a search warrant to seek evidence in those premises. 

n 

Title 22, Section 1501 as amended condems any and all behavior 
even remotely connected with or related to numbers lottery; and this in¬ 
cludes conspiracy to violate it. Thus conduct which prior to the amend¬ 
ment would have been denominated as a separate crime of conspiracy under 

4 

Title 18, U. S. Code, Section 371, has been blanketed in as one of the 
many acts that violate the statute. 


m 

The execution of a search warrant in violation of Title 18, Section 
3109 of the United States Code renders the search unlawful, and the evi¬ 
dence thus procured should be suppressed under our Federal rules. 
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ARGUMENT 

I 

Prejudicial Error Was Committed When Items 
Seized Pursuant To Search Warrants For All 
The Premises Except 54 "M" Street and 2126 
10th Street, Northwest, Were Admitted Into 
Evidence. _ 

In support of this contention appellants urge certain grounds which 
are common to all the places, and also advance certain reasons for this 
claim which pertain only to specific premises. Insufficiency of adequate 
probable cause to justify the issuance of the warrants is claimed as to 
all the premises except 54 TT M ft Street, Northwest. Illegal execution of 
the warrants for the 10th Street and for the "O" Street premises is al¬ 
leged as grounds for invalidating the searches and suppressing the evi¬ 
dence seized therefrom. 

In challenging sufficiency complaint is leveled at the generous 
sprinkling of the terms ’’known" and "suspected" numbers operators, 
which terms were credited with sufficient weight by the Court below to 
make the difference between "adequate probable cause" and "insufficient 
probable cause". In advancing this point appellants are aware that the 
Fourth Amendment prohibits only "unreasonable" searches and that there 
is no fixed formula available for determining the reasonableness of a 
search. This latter is all important, because with or without a warrant, 
the test of legality of a search is whether or not it is reasonable. And 
in this connection the only justification for a search is probable cause to 
believe that crime is or has been committed and that the fruits of the 
crime or instrumentalities used in committing it will be revealed by the 
search. 

Obviously the Supreme Court is correct when it states that "there 
is no litmus-paper test" . . . and that "the recurring question of the 
reasonableness of searches must find resolution in the facts and circum¬ 
stances of each case. ’’ United States v. Rabinowitz, 339 U.S. 56, 63. 
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Equally apparent is the fact that the formality of the issuance of a 
warrant to search is not enough to satisfy the Constitutional requirements. 
The required affidavit in support of the application for the warrant must 
set out the ’’facts and circumstances,” so that they may be tested for their 
sufficiency to show probable cause. 

If some ’’known” or "’suspected” or’positive” fact is required to raise 
the affidavit to the level of sufficiency, the affiant may not merely throw in 
the labelled expressions, without exposing the operative facts to the criti¬ 
cal eye of the judicial officer who measures for probable cause. 

It seems that since our highest Court has stated that the presence or 
absence of probable cause depends on the facts and circumstances in the 
particular case, that any fact or facts critical to the measure of probable 
cause should not be hidden from the scrutiny and examination of the Court 
making the appraisal. To allow this type of token compliance is to ex¬ 
pose the public to zealous, suspicious and sometimes ruthless accusers. 

We should not lose sight of the admonition of our own Court of Appeals in 
Schenks v. United States , 55 U. S. App. D. C. 84-85, when it stated that 
officers, while zealously endeavoring to bring law breakers to justice, un¬ 
fortunately are easily satisifed as to the guilt of an accused. 

It is obvious that without ’’known” or ’’suspected” that the commission¬ 
er wouldn't have issued the warrant and it is more abundantly obvious that 
sans these magic words the District Court would have applied the doctrine 
of its Johnson case, United States v. Johnson , D. C. D. C. 1953, 113 F. 

Supp. 359. It is perfectly apparent that the accusers in this instance, have 
elevated themselves by the built-in device of glib repetition of conclusions. 

This situation strips our problem of all vagueness and presents the 
clean cut question: Where observations alone are insufficient to estab¬ 
lish probable cause unless cast in a particular frame of reference, can 
the indispensable frame of reference be furnished by the mere utterance 
of such words as ’’known”, "suspected”, ’’positive information”, etc. ? 


» 
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la other words the frame of reference necessary to complete the mosaic 
of probable cause necessarily must be the officer’s knowledge of the pri¬ 
mary and ultimate fact that the accused is engaged in criminal acts or that 
the premises are being utilized to conduct such activity. It makes no dif¬ 
ference whether the officer’s knowledge of the existence of criminal en¬ 
deavor is based on his first-hand personal knowledge or on a type of in¬ 
formation, but in any event he is required to set out in the affidavit those 
facts and circumstances which make for his knowledge. He can not just 
say "John Jones, known to me etc., etc.,". He must outline the facts 
constituting the basis for his conclusion that he "knows” John Jones is 
whatever he is alleged to be. There is no spot of authority on this propo¬ 
sition. And there is no case which holds to the contrary. This is urged 
upon this Court despite the contention of the Government that Mills v. 
United States , 90 U. S. App. D. C. 365; Wyche v. United States , 90 U. S. 
App. D. C. 67; Beard v. United States , 65 App. D. C. 231; and Brinegar 
v. United States , 338 U.S. 160, held to the contrary. 

Every single one of these cases has been meticulously examined, 
and not one of them was based on belief or observation alone. These cases 
support our contention. In every one of them the officers were in posses¬ 
sion of, and set out the facts constituting the information or the facts con¬ 
stituting their personal knowledge. Let us examine them. Take the Wyche 
case, which I think has been distorted by many anxious folk. Surveillance 
during particular hours was not enough, but the results of the surveillance 
correlated with the information received and was "carefully checked by 
the officers". The most important thing in the Wyche case was that not 
only was the informant who furnished information before the commission¬ 
er, but the information was set out in narrative fashion in affidavit form, 
along with the informant, and was presented to the commissioner at the 
time application for the warrant was made; and if that weren’t enough, the 
officers incorporated by reference the informant’s affidavit which was 
based on personal experience of the information in their own. I ask, what 
else is needed? 
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In the Beard case we had officers in the adjoining room to the race¬ 
horse headquarters who heard bets being made and received by way of 
phone, and heard descriptions of horse races over a telecast system. 

What more personal knowledge would they need to hitch their observa¬ 
tions to? 

In the Othello Washington case ( Washington v. United States, 92 
U. S. App. D. C. 31) in addition to observations, we had telephonic con¬ 
tact with the premises and inquiries made on the telephone relative to the 
number business and characteristic responses made. What else do we 
need? 

In the Mills case we had the make and year model of the suspected 
automobile, description of the man, and his itinerary furnished. The ob¬ 
servations of the officers fitted into the information like the pieces of a 
jig-saw puzzle. 

In Brinegar and Carroll , which seem to be the most frequently cited 
cases in support of decisions upholding searches and seizures - the offi¬ 
cers knowledge ”of the primary and ultimate fact that the accused was en¬ 
gaged in liquor running” is emphasized. The Court gives pains-taking ef¬ 
fort to outlining the circumstances which gave rise to the agent’s ”knowl- 
edge of the primary and ultimate fact that accused was engaged in crime”. 
Then too, the Court in the Brinegar case apparently felt the necessity for 
isolating the facts and circumstances making for this knowledge and com¬ 
paring them with the facts and circumstances giving rise to this knowledge 
in Carrollv. United States , 267 U. S. 132. The inevitable conclusion after 
reading Brinegar is that some knowledge of criminal endeavor must be 
present, independent of the officer’s observations and investigation. In 
other words, the officer can not depend upon his surveillance, etc., as 
a basis for his knowledge and then fit in his continued observations, sur¬ 
veillance etc., to that knowledge. Appellants challenge the Government 
to find any such case. 
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I-A 

Prejudicial Error Was Committed When The Items 
Seized From Premises 41 ”L” Street, Northwest, 

Were Admitted Into Evidence. _ 

Number 41 ”L” Street, Northwest, a single family dwelling, were 
the premises in which Bossy Glover lived. Significantly, except for 
Glover himself no one was seen to enter or leave the premises at any 
time of day. There was no activity in or about the house which stamped 
it as a place where gambling activities were conducted. Glover was ob¬ 
served on twenty-six (26) different occasions and at all times we have 
mentioned paper bags or bulging pockets. On two (2) of these occasions 
he came out of his home with bulging pockets, made his rounds and drove 
away out of the area. On four (4) of these occasions he came out of his 
home, made his rounds and returned home, had contact with Davis, then 
drove off to 2126 - 10th Street, Northwest, which address is character¬ 
ized as a numbers drop and counting house. On three (3) of these oc¬ 
casions he was followed from home directly to 10th Street. The remaining 
seventeen (17) observations of Glover don’t even mention his home. Ac¬ 
tually only seven (7) of these observations have Glover leaving home with 
bulging pockets and only four (4) of these seven (7) have him returning 
home after making ”his rounds”. Even more significant in connection 
with 41 ”L” Street premises is that in all the observations of Glover after 
the numbers play were made at 54 ”M” Street, Northwest by Officer Rob¬ 
inson on and after January 18, 1954, no mention was made of Glover’s 
home. As a matter of fact, Glover was described as ’’driving out of the 
area”. 

It appears perfectly obvious that rather than pointing to Glover’s 
home as a place to be searched because of some connection with illegal 
activity, the more logical inference from the affidavit, and the one single 
thing that it indicates beyond question is that whatever Glover was doing, 
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his home had no part in the operation. After all, even criminals have to 
live somewhere and to ascribe illegal activity or status because a sus¬ 
pected criminal lives there is reaching pretty far. Baumboy v. United 
States , 24 F. 2d 512. Too many legitimate reasons come to mind for a 
sixty-five (65) year old man going to his home for three (3) or four (4) 
minutes in the middle of the day, even with bulging pockets. Nobody 
goes there except Glover, and he doesn’t stay in there long enough to 
do anything except possibly attend to some of his personal needs. 

Then again, still relative to the premises 41 "L” Street, Northwest, 
there is another challenge to the sufficiency of probable cause justifying 
the issuance of a search warrant for the premises. The last time in the 
affidavit that Glover’s home is mentioned in connection with his having 
bulging pockets or paper bags or meeting Davis or doing anything else 
even remotely concerned with operation of a numbers game was Decem¬ 
ber 16, 1953. From that time and up to and including January 30, 1954, 
sixteen (16) observations were made of Glover. On February 3, 1954, 
the warrant was applied for and issued. It is respectfully submitted to 
this Court that the time lapse between the last observation of Glover’s 
home on December 16, and the application for the warrant on February 
3, constitutes too long a period to support the issuance of process for 
search of Glover’s premises. If for the purposes of argument we con¬ 
sidered that the observations made of the premises indicated illegal ac¬ 
tivity, in urging this point appellants are perfectly aware of the fact that 
the Courts have held that although a search warrant cannot be served 
more than ten (10) days after its issuance there is no set formula estab¬ 
lishing the time between when the probable cause comes into being and the 
time an affidavit is made for the warrant. The Courts have held that 
seventeen (17), nineteen (19), and even twenty-one (21) days between the 
probable cause and the application for the warrant was not too long; and 
the rule appears to be that it rests within the sound discretion of the Court 
to examine the matter in the light of all the circumstances in determining 
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whether or not the so-called probable cause is too remote in point of time 
to the application for the warrant. We have no quarrel with this doctrine; 
but we simply state that it is difficult to imagine any set of circumstances 
which would support a theory that forty-nine (49) days can elapse between 
the time of alleged probable cause and the application for the search war¬ 
rant, when continued observations point away from the premises as a 
scene of crime. It is submitted that on this score alone the warrant for 
41 "L Tt Street, Northwest, was improvidently issued. 79 C. J. S. 857 -8. 


I-B 

Prejudicial Error Was Committed When Alleged 
Contraband Seized From The Premises 1304 Gal- 
laudet Street, Northeast, Was Admitted Into Evidence . 

It is urged upon this Court that the search warrant for the premises 
1304 Gallaudet Street, Northeast, Apt. 201, was issued on insufficient 
probable cause. Apt. 201, at premises 1304 Gallaudet Street, Northeast, 
is one of four (4) separate dwelling units in the premises and is located on 
the second floor of the building. George and Mary Bell, husband and wife 
occupied this apartment as their dwelling house. The commissioner is¬ 
sued a warrant for a search of these premises on the basis of the follow¬ 
ing recital of facts in the affidavit: 

1. On November 18, 1953, at about 3:30 p. m., George Bell, a 
suspected numbers writer, driving a 1952 Oldsmobile Sedan, 
D. C. Tags 1-2444, (listed to Mary Bell, 1304 Gallaudet 
Street, Northeast, parked his car at 10th and Tr V” Northwest, 
got out of his car carrying a brown paper bag believed to con¬ 
tain numbers slips and money, and entered 2126 - 10th Street, 
Northwest. He remained in the premises about five (5) min¬ 
utes and then came out without the brown paper bag, got in 
his car and drove off. 
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2. About 3:25 p. m., November 19, 1953, George Bell, a sus¬ 
pected numbers writer was seen to drive north on 10th Street, 
Northwest, make a ”U" turn at T, W M Street, Northwest, and 
stop in front of 2126 - 10th Street, at which time an unidenti¬ 
fied colored man who was a passenger on the front seat of 
this car was seen to carry a brown paper bag believed to 
contain numbers slips into 2126 - 10th Street, Northwest. 

He remained inside about two (2) minutes, came out minus 
the brown paper bag, got back into the car and was driven 
out of the area. 

3. At about the same times on November 20th and 21st, 1953, 
Officers Thomas and Jefferson observed the same procedure 
take place involving the same persons as that which occurred 
on November 19, 1953. 

4. On January 6, 1954, at about 3:03 p. m., Larkin King (re¬ 
ferred to elsewhere in the affidavit as a suspected or known 
numbers operator) was seen to come out of premises 1304 
Gallaudet street, Northeast, with pockets bulging, enter a 
cab, and was driven off. About five minutes later George 
Bell who is the occupant of Apt. 201, at 1304 Gallaudet 
Street, Northeast, and who is a suspected numbers opera¬ 
tor came out of 1304 Gallaudet Street, Northeast, entered a 
1952 Oldsmobile and drove off. 

5. About 3:00 p. m., January 27, 1954, Larkin King came out 
of premises 1304 Gallaudet Street, Northeast, and entered 
Tri Cab * * * * * in front of 1304 Gallaudet Street, North¬ 
east, and drove off, and about five (5) minutes later George 
Bell came out of 1304 Gallaudet Street, Northeast, got in 

an Oldsmobile * * * * * * and drove off. 

i 

6. On January 29, 1954, at about 2:50 p. m., Private Jeffer¬ 
son observed Tri Cab #130 * * * * stop opposite 1304 

i 


I 
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Gallaudet Street, Northeast, at which time Larkin King came 
out of these premises with a brown paper bag, got into this 
cab and drove off. About 3:05 p. m., George Bell was seen 
to leave premises 1304 Gallaudet Street, Northeast, enter 
his car and drive out of the area. 

7. On February 1, 1954, at about 7:00 p. m., George Bell came 
out of 2126 - 10th Street, Northwest, carrying a brown paper 
bag believed to contain numbers slips or numbers parapher¬ 
nalia, got in his car and drove off. About twenty (20) minutes 
later George Bell was observed to park his car in the 1300 
block and enter 1304 Gallaudet Street, Apt. 201, with a brown 
paper bag still in his possession. 

It is urged upon the Court that the foregoing is insufficient to consti¬ 
tute probable cause for a search warrant of one T s dwelling house. In the 
first place, on the first four occasions when Bell was observed at 2126 - 
10th Street, Northwest, there is no indication as to where he came from - 
it could have been 1304 Gallaudet Street, Northeast, or it could have been 
the Union Station for all we know. The fact that the first four observations 
do not reveal where Bell came from either with his Brown paper bag or 
with the passenger who had a brown paper bag takes on added significance 
when we note that on the next three occasions at which time Bell is seen 
to leave his home, he has neither bulging pockets, or a brown paper bag, 
or a passenger with a paper bag. The mention of Larkin King emerging 
from the common entrance to the premises in which Bell has an apart¬ 
ment on the second floor can not be brought to bear in this situation as an 
element establishing probable cause. Bell left the house some time after 
Larkin King left the house, and there is nothing indicating any concert of 
action or mutual endeavor with King. Bell and King are never seen togeth¬ 
er, and King is never placed in Apartment 201. 

Finally the last observation is the only observation of Bell in which 
he enters the premises with anything which might arouse suspicion. Two things 
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should be pointed out about this final occasion: (1) The brown paper bag 
which Bell is alleged to have carried into his home could not possibly be 
referred to as the same brown paper bag that he was seen to carry when 
he left 2126 - 10th Street, Northwest, (2) Seven o'clock p. m. has not taken 
on any meaning as a ’’time significant or critical to the operation of a 
numbers lottery”. 

Again we are reminded of the Court T s observation in Baumboy v. 
United States , 24 F. 2d 512, when it states that even criminals must 
lodge somewhere. The fact that we do not know where Bell came from 
on the first four (4) visits to 2126 - 10th Street, Northwest, coupled with 
the fact that when he was seen to leave his home there was nothing sus¬ 
picious about his appearance, would seem to indicate that even if he was 
a numbers operator he was not operating from his home. It appears that 
this last conclusion is a most vital one when we consider that at the end of 
the Government’s case in the trial of this cause that the Court granted a 
motion made for judgment of acquittal as to appellant George Bell on 
Count 31, of the indictment which charged that he and his wife did "con¬ 
tinuously, * * * * knowingly, as lessees, agents, operators and occupants, 
maintain, aid and permit the maintaining of a gambling premises located 
at 1304 Gallaudet Street, Northeast, Apt. 201”. It isn’t far fetched to 
say that if enough evidence were not produced at trial and this included the 
affidavit to put Bell on his defense whether there was not probable cause 
for search premises in the beginning. 

As to the material seized from the premises 1304 Gallaudet Street, 
Northeast, Appellant Bell and the rest of the appellants urgently contend 
that the Court committed error when it failed to exclude it as evidence 
admitted in the case against Bell and the remaining appellants. This is 
urged upon the Court because of the devious manner in which these items 
found their way into the evidentiary chain. The maferial complained 
against was acquired in the following fashion: The officers executing the 
search warrant for 1304 Gallaudet Street, Northeast, found only Mrs. 
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Bell at home; George Bell was not present. An examination of the prem¬ 
ises revealed nothing of an incriminating nature whatsoever, i. e., no paper 
writing, or run-down tapes or adding machines, etc., in other words there 
was no going operation. The officers finally came to a locked closet. At 
that time a key to the closet was procured from Mrs. Bell’s pocket-book 
(the ordinary lady’s purse). The opened closet exposed no contraband but 
it did reveal a metal lock box about fifteen (15) inches long and about seven 
(7) or eight (8) inches high. The box was locked. A further search of 
Mrs. Bell’s purse yielded a key which fitted and unlocked the lock box. 

In the box was a numbers book and other paper writing allegedly used in 
the number’s business. Close to an hour later or after the officers en¬ 
tered 1304 Gallaudet Street, Northeast, George Bell for whom an arrest 
warrant had been sworn to came home. He was arrested on the street 
while in front of the building in which he lived and thoroughly searched. Bell 
had nothing on his person which connected him in any sort of criminal en¬ 
deavor. Likewise Bell had neither a key to the closet which yielded the 
locked box in his apartment, or a key to the locked box itself. However, 
Bell and his wife were charged with conspiracy to violate the lottery law, 
operation of a lottery, possession of numbers slips (those found in the lock 
box) and maintaining a gambling premises. The evidence complained of 
was introduced in the usual manner, i. e., a minute description of how it 
was acquired was testified to, it was first admitted against Mrs. Bell, 
then George Bell, then against all the rest of the appellants. Then at the 
close of the Government’s case after all the evidence had been admitted as 
against the person from whom it was seized and then against all those per¬ 
sons charged as co-conspirators, the prosecutor asked that the indictment 
be dismissed against Mary Bell because of lack of sufficient evidence to ask 
that she be convicted. 

After the indictment had been dismissed against Mary Bell, a motion 
was promptly made that the evidence from 1304 Gallaudet Street, North¬ 
east, which had been admitted into the case, be stricken. The motion was 


27 


denied. It is the contention of the appellants that Mary Bell should have 
come out of the case as she went into it, that is to say that whatever evi¬ 
dence went into the case by virtue of its identification with Mary Bell should 
have been withdrawn from the case when she was withdrawn as a defendant. 
One need not engage in any legal niceties or hairline distinctions to con¬ 
clude that it should not be within the power of a prosecutor to ascribe to 
any individual of his own choosing the illegal possession of contraband 
which has been acquired under circumstances pointing to such posses¬ 
sion exclusive in another individual. It is no new theory in the law that 
the facts control the direction of the evidence rather than the whim or 
caprice of the prosecutor. 

When considered in the light of the prosecutors admission that the 
conspiracy count in this indictment was adopted in order to provide the 
vehicle for certain evidence which could not be admitted against the de¬ 
fendants but for rules of evidence peculiar to conspiracy indictments, 
this little maneuver of the Bell evidence takes on added significance as 
a more than substantial question in this cause. Especially is this true 
when we consider that the prosecutor who tried this case also supervised 
the original investigation, and knew as much about Mary Bell at the time 
of her arrest as he did at the time the indictment was dismissed as to her. 

n 

The Court Below Erred In Refusing To Grant The 
AppeHants T Motions For Judgment of Acquittal As 
To Count One of the Indictment. _ 

Count one of the indictment charged the appellants, together with 
all of the defendants below, with having violated Title 18, Section 371, 
of the U. S. Code, in that they conspired to violate Title 22, Section 1501 
of the District of Columbia Code. 


The indictment in this cause contains some thirty-one (31) counts. 
All defendants are charged with the offense of Conspiracy to violate Title 
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22, Section 1501 of the D. C • Code in Count One of the indictment, and with 
the joint commission of the substantive crime described in Title 22, Sec¬ 
tion 1501, (hereinafter referred to as ’operating*). The defendants, in 
selected groups are also charged with ’possession’, Title 22, Section 
1502, and Section 1505, (setting up a gaming table), and Section 1505 
(maintaining a gambling premises). 

Only seven (7) of the seventeen (17) defendants, originally on trial 
were convicted of the crime of conspiracy (Count One) and one or more 
of the substantive offenses, 1 but each one of the defendants convicted was 
found guilty of Count Two of the indictment which charged a continuing 
joint and several violation of Title 22, Section 1501, and of the violation 
of one or more related substantive gaming offenses. 2 The time period 
involved in Count One (conspiracy) and Count Two (joint and several viola¬ 
tion of substantive offense, Title 22, Section 1501) are identical, and covers 
a period of from November, 1953, to February, 1954. All of the other 
substantive offenses are charged to have occurred either continuously or 
at some time within that period of time. 3 

Timely motions attacking the legal propriety of the indictment and 
various counts thereof were filed and over-ruled. Oral motions to enter 
judgments of acquittal on each count, described in essence hereabove, 
were duly made, fully argued and over-ruled. 

Appellants contend that the crime of conspiracy, as defined in Title 
18, Section 371 of the U. S. Code, is either inapplicable to, merged in or 

Rosa Holsey was severed; Thelma Wright, Mary Bell, Janie Owens and Daisy Johnson were dismissed at 
the end of the Government’s case or found not guilty. Glover was convicted on Counts 1 to and including 
1, 24 and 29; Holsey 1, 2, 12 to 16 inclusive; 25 and 30; Bell, 1, 2, 26; Davis, 1, 2, and 22; Curtis, 

Gross, Winston and Woods of 2 and 22; King and Towles 1, 2, 22 and 27; Parker 2, 20 and 21; L. King 1, 

2 and 23; Shay 2 and 23. 

2 

Counts 22 to 26 inclusive charge Possession of lottery tickets. Counts 28 thru 31, inclusive, charge Title 
22, Section 1505, setting up a gaming premises. 

3 

Counts 3 thru 21 charge individual defendants, Holsey, Parker and Glover with various substantive vio¬ 
lations of Section 1501 on dates within the period of Counts 1, 2; Counts 22 thru 26 charge all defendants, in 
groups with possession of numbers slips on dates covered by the period of time described in Counts 1, 2; 

Counts 27 thru 31, charge all defendants save Curtis, Gross. Shay, L. King, Winston, Parker and Davis with 
continuously setting up a gaming table during the period of time covered by Counts 1 and 2. 


so indistinguishable from lottery statute as to prevent the conviction of 
appellants on both charges. It is well established that a conspiracy to 
commit a substantive crime and the commission of the substantive crime 
itself, are ’different’ crimes, in the sense that conspiracy requires an 
’additional element’ not necessary to the establishment of the ultimate 
fact of guilty of the substantive offense. 

Cases treat the question in a general way and usually point out and 
depend upon some individual difference peculiar to a given statute or to 
the object of the conspiracy. However, the theme that pervades such 
cases, establishes beyond contradiction that the criterion upon which the 
decisions pivot is the lack of the identity of the specific conduct prohibited 
by each statute concerned . 

A different principle, however, arises in the instances where con¬ 
viction is sought and obtained for the substantive offense and for the con¬ 
spiracy to commit it upon the same or identical evidence. 

In the case at bar the proof offered was that pertaining to the sub¬ 
stantive offenses alone, and consequently the proof of the agreement to 
conspire was supplied, if at all, by inference from such proof. 

Counsel for the appellants say this is legally insufficient, as there 
can be no conviction for conspiracy bottomed on bare implications which 
arise entirely from the evidence of the completed substantive act or of¬ 
fense, without more. 

Appellate treatment, in the main, of the problem here concerned 
usually is found presented from the point of view of determining when the 
substantive offense and the charge of conspiracy to commit it are both 
justified. The appellate postulate approves the practice because the 
’’crime of conspiracy” and that of the substantive offense, are generally 
considered invariably distinct, or different offenses, or, that the con¬ 
spiracy charge involves the proof of an element ’’not necessary” to the 
proof of the substantive offense. This is so often uttered and reiterated 
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that no necessity of citation arises. The unanimity of judicial expression 
and announcement of the rule gives such substance that it is ineluctible that 
the CONVERSE OF THE RULE, a fortiori, is true. So, then, we must 
examine the offense of Lottery as defined in our code, properly apply the 
general rule, or the converse of it, and determine if, as in the case at 
bar, the crime of conspiracy and that of the substantive offense of lottery 
have such differences or requirement in proof that they may be classified 
as distinct, one from the other. 

An examination of the lottery statute reveals that it is extremely broad 
in its coverage and the conduct it seeks to denounce. For example; with¬ 
out benefit of the aider and abettor statute, it includes in its terms the 
aider and abettor; in addition it includes those who advertise or promote a 
lottery, or those concerned as agents, clerks, or who are concerned ’TN 
ANY OTHER MANNER, in managing, carrying on, promoting, or adver¬ 
tising, DIRECTLY OR INDIRECTLY, any policy letter, policy shop, or 
any lottery.". It is difficult, therefore, to conceive of any per¬ 

son or group who could confederate to conduct a lottery and do an act in 
furtherance of the lottery WHO WOULD NOT COME WITHIN THE PUR¬ 
VIEW AND AMBIT OF THE LANGUAGE IN THE LOTTERY STATUTE 
ITSELF. This raises, at the outset, the propriety of even charging all 
defendants, with the conspiracy to violate the lottery statute in Count 
One and also the same defendants with violating the lottery statute itself, 
as a substantive offense in subsequent substantive counts. The impro¬ 
priety is even more vividly suspect when the period of time within which 
the two offenses are charged to have occurred are identical or substantial¬ 
ly so. 

Counsel appreciate that there may be question as to whether it is 
proper to join, under such circumstances, as above-mentioned, the two 
offenses in the same criminal pleading. However, here it is urged that 
the conviction of the appellants for both offenses collides with the rule 
that where the proof of the two offenses is identical and so indistinguishable 
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as not to be separable, one from the other, that then the reason permitting 
the conviction on the substantive offense and the conspiracy to commit it 
ceases. The criterion of difference by which the conviction for both of¬ 
fenses is usually justified by this circumstance, has |jeen obliterated. 

i 

The authorities and leading cases have treated the legal proposition 
with which we are here concerned. Lisansky v. United States, 31 F. 2d 

————— — —— i 

846; United States v. Lutwak , 195 F. 2d 748. 

In connection with this proposition we say it is novel. But the stat- 

I 

ute itself is novel, i. e., 22 D. C. Code 1501. 

To allow the federal conspiracy statute to be applied to our lottery 
law as it is written is to allow one to be indicted for conspiracy to con¬ 
spire. This obviously can not be. 

Perhaps we can illustrate another way. There is a general statute 
in our local Code which makes attempts to commit crimes enumerated in 
the Code separate and distinct crimes. However, this general attempt 
statute obviously has no application to our statute which makes attempts 
to commit abortions and also the commission of abortion methods of vio¬ 
lating our abortion statute. 22 D. C. Code 201. 

The same reasoning is applicable in the case of our arson statute. 

22 D. C. Code 401. 

To dispose of this problem with general principles of law which state 
that a defendant in these circumstances is not prejudiced unless he receives a 
certain type of sentence after the course of the trial has run and he has been 
convicted is unrealistic. Because of liberal rules governing the admissi¬ 
bility of evidence under conspiracy prosecution the prejudice sets in im¬ 
mediately upon the commencement of the trial, and is repeated over and 
over again every time those liberal rules governing evidence operate. In 
other words the conspiracy count is utilized,and it is admitted by the prose¬ 
cutor in this case, as a conveyor of evidence otherwise inadmissible. 


32 


m 

The Search Warrant For Premises 2126 - 10th 
Street, Northwest, Was Illegally Executed, Thus 
Rendering The Seizure Illegal And The Admission 
Into Evidence of Items Seized Prejudicial Error. 

The search warrant for the above-mentioned premises was execu¬ 
ted in a manner which violated well established law, and the seizure from 
the premises should have been suppressed as evidence. 

According to the testimony of the executing officers the search war¬ 
rant for 2126 - 10th Street, Northwest, was executed in the following fash¬ 
ion: One of the raiding officers knocked on the door, and receiving no im¬ 
mediate answer within seconds after the knock, kicked in the door and 
entered the premises. There was no preliminary identification or an¬ 
nouncement of purpose on the part of the officers prior to their uncere¬ 
monious entry upon the premises. The evidence is unequivocal. 1 

This manner of entry when considered in the light of well established 
case law and unambiguous statutory provisions is illegal and any evidence 
obtained by virtue of such entry must be suppressed. Suppression of the 
evidence under these circumstances is the penalty assessed against the 
Government. In Accarino v. United States , decided November 7, 1949, 
and cited in 85 U. S. App. D. C. 394; 179 F. 2d 456; this Court used sharp, 
clear language, in stating the accepted principle in Federal jurisdictions 
that before an officer can break open a door to a dwelling house he must 
make known the cause of his demand for entry. Notification to the occu¬ 
pants of a dwelling as to the purpose of the officer’s demand for entry is 

Trial notes of counsel for appellants reflect that as to "O" Street the police announced "Police", 
knocked, then kicked in the door. Apparently government counsel’s notes and recollection coincided 
with those of defendants (Tr. 1986-1996; 2015-2023; 2023-2027). 

Also the Court entertained extensive argument relative to this point, and asked government counsel 
for comment on it (Tr. 2015). The Court commented that this particular matter "... has been r.retty 
thoroughly argued" (Tr. 2071). 
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a condition precedent to breaking down a door. This Court in the Accarino 
case, supra , stated that it was interested in the fact that there is no divi¬ 
sion of opinion among the learned authors upon the proposition that even 
where an officer may have power to break open a door without a warrant, 
he cannot lawfully do so unless he first notifies the occupants as to his 
purpose. Four years later, on December 23, 1953, this Court reiterated 
this doctrine with as much or more vigor in the case of Gatewood v. United 
States , 93 U. S. App. D. C. 226; 209 F. 2d 789; and again went to great 
length in demonstrating that this requirement has not been discarded, and 
that holding officers accountable to its provisions is one of the methods 
which the Court employs in keeping faith with the Founding Fathers. 

In the Accarino case we have a search of premises growing out of 
an arrest without a warrant for a suspect. And, in the Gatewood case we 
have a search and seizure growing out of an attempted arrest pursuant to 
a warrant thought to be in being at the time. Those who think that this 
doctrine takes cognizance of form rather than substance might like to con¬ 
fine it to efforts to arrest persons, and searches which grow out of these 
efforts; but any such distinction has no tenable grounds, for the reason 
that the legislature, probably in anticipation of such contention, has spoken 
out on this subject in Title 18, Section 3109, U.S. C. A. The language here 
is plain, and lends itself to no fuzzy edged interpretation. It is set out in 
the following fashion: 

Section 3109. Breaking Doors or Windows for Entry or Exit . 

The officer may break open an outer or inner door 
or window of a house, or any part of a house, or anything 
therein, to execute a search warrant, if, after notice of 
his authority and purpose, he is refused admittance or 
when necessary to liberate himself or a person aiding 
him in the execution of the warrant. June 25, 1948, c. 

645, 62 Stat. 820. 
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When the doors are broken in a wanton fashion, as in this case, the 
search is illegal and upon proper motion its produce must be suppressed. 

To those who might be disturbed because of the difficulty experienced by 
police officers in tracking down and exposing crime this provision proba¬ 
bly seems unnecessarily harsh. There might be some who think that it 
is a flimsy veil which should not afford protection to law breaker; however, 
these critics of the doctrine are not privileged to substitute their own 
notions for the articulated intent and will of the Congress. 

Congress seems to have been ever mindful of the intent and purpose 
of the Fourth Amendment and any legislation which appeared to be in con- 
t retention thereof was meticulously considered and handled gingerly. Be¬ 
ginning with the first Congress and down to 1917, the legislature author¬ 
ized search by warrant not as a generally available resource in the aid 
of criminal prosecution but in a most restricted way. For each situation 
as it arose the legislature saw fit to pass a separate act and it was not 
until 1917, and then only after repeated demands by the Attorney General, 
that Congress passed the statute authorizing the issuance of search war¬ 
rants for generalized situations. Even then the scope of the authority was 
strictly defined. During the discussions members of Congress expressed 
apprehension of abuses which might arise under the power of the general 
warrant. The rash and unceremonious invasion of privacy; the unbridled 
abuse on the part of over-zealous officers were apparently old ghosts in 
the minds of the law makers. As a result of apprehensions of this type, 
certain restrictions were placed upon the power, and, certain penalties 
were to be levied on the Government if its agents over-stepped the bounds 
and in addition certain criminal penalties were provided against the Govern¬ 
ment agents themselves. In this last connection, Title 18, Section 2234, 
of U. S. C. A. is a cross-reference to Section 3109 of the same Title. This 
section provides for fine or imprisonment for anyone exceeding his au¬ 
thority in the execution of a search warrant. If one would sustain the 
searches at the 10th Street premises and 1620 "O" Street, Northwest, 
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Accarino and Gatewood must be over-ruled; and Section 3109 must be 
declared of no force and effect whatsoever. We do not believe that this 
Court subscribes to any such view. 

Back in 1924, a Federal District Court in Massachusetts in speak¬ 
ing of a search warrant stated "The search warrant is the most drastic in¬ 
strument which can be placed in the hands of an officer, and when legislation 
is enacted extending the right to search and seize in private dwellings, the 
Courts ought not to lend their sanction to any interpretation of this legis- 
ktion which will extend the right beyond the clear and obvious intent there¬ 
of. " United States v. Palma , 295 F. 149. Appellants believe that the 
wisdom of this admonition still prevails. 

Since the Supreme Court formulated the federal exclusionary rule 
for evidence illegally obtained in Weeks v. United States , 232 U. S. 383, 
several Courts have had occasion to deal with its historical development 
and its supporting rationale. In our own jurisdiction in the case of Nueslein 
v. District of Columbia , 73 App. D. C. 85, 115 F. 2d 690, the late Chief 
Justice Vinson who at the time was an Associate Justice of this Honorable 
Court dealt at length with this proposition. Mr. Justice Vinson, ever mind¬ 
ful of the duty of the Courts to discourage illegal behavior even on the part 
of the state, stated that officers should not be encouraged to proceed in an 
irregular manner on the chance that all will end well. And for those who 
think that this doctrine constitutes needless handicap to law enforcement 
Justice Vinson had this to say: 

The federal rule which we are applying to this case 
has been called an expression of misguided sentimentality, 
a rule more apropos for a fox hunt than for the catching of 
brutal criminals. It may be that the courts at times by 
giving force to the principles in the Bill of Rights have 
handed scheming, calculating, premeditating felons too 
many effective instruments in the legal battle before the 
penitentiary portals. The Fourth Amendment, however. 
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was not written for felons alone. It not only includes 
misdemeanants, but also the great bulk of the population, 
the innocent. Ordinarily, the individual is entitled to the 
privacy of his home. But when the individual through his 
actions becomes a suspect, the sanctity of his home is 
not quite so inviolable; the public interest in bringing 
criminals to trial cuts across that sanctity. But even 
then the Constitution requires an orderly procedure. 

In the same vein is the reasoning employed by the California Supreme 
Court in the case of California v. Cahan , decided April 27, 1955, 282 P. 2 
905. In this case California abandoned the rule that evidence, no matter 
how illegally obtained, is admissible against a criminal defendant, and 
adopted the federal doctrine that such evidence must be excluded. This 
constitutes a complete about-face for California. In his opinion Judge 
Traynor conceded that the exclusion rule would not prevent all illegal 
searches and seizures, but expressed the feeling that it would discourage 
them. The controlling consideration seems to have been the Court’s feel¬ 
ing that the state through its judiciary was condoning and enhancing an il- 
legal act in admitting illegally obtained evidence. This concern is reflect¬ 
ed in the following language: 

It is morally incongruous for the state to flout con¬ 
stitutional rights and at the same time demand that its 
citizens observe the law. The end that the state seeks 
may be a laudable one, but it no more justifies unlawful 
acts than a laudable end justifies unlawful action by any 
member of the public. Moreover, any process of law that 
sanctions the imposition of penalties upon an individual 
through the use of the fruits of official lawlessness tends 
to the destruction of the whole system of restraints on the 
exercise of the public force that are inherent in the "con¬ 
cept of ordered liberty". 

When motions to suppress evidence are made, most frequently the Courts 
are bedeviled with the question as to whether or not a given set of facts 
and circumstances constitute a legal or illegal search and seizure. Often 
this determination is an illusory thing. In the case at bar, however, the 
Congress has eliminated the necessity for applying nebulous and indefinite 
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standards in reaching this determination. When the statute is to the ef¬ 
fect that officers may break open doors or windows of a dwelling house 

l 

in order to execute a search warrant under certain conditions , those con¬ 
ditions must obtain before the power to break and enter is exercised. The 
language of the statute is clear, unmistakeable and unambiguous, and could 
be no plainer. 

When the trial Court asked Government counsel for some comment 
on the contention that kicking down the doors made the execution of the 
process illegal, the Assistant United States Attorney answered: ’Why, 
your Honor, that’s absurd". 

Mr. Justice Frankfurter must have had this type of attitude in mind 
when he stated that the prohibition against illegal search and seizure is 
normally invoked by those accused of crime, and criminals have few 
friends. Frankfurter, J., dissenting in Harris v. United States , 331 U. S. 
145, 156; 67 S. Ct. 1098, 1104, 91 L. Ed. 1399. 

IV 

The Search Warrant For 1628 "O" Street, Northwest, 

Was Illegally Executed. _ 

In connection with the execution of the day time search warrant for 
1628 "O" Street, Northwest, at six o’clock p. m. we urge upon this Court 
that the 6 o’clock entry is binding upon the government. Where the valid¬ 
ity of a search under the authority of a search warrant is questioned or 
challenged - (e. g.) daytime or nitetime service, is not the return insofar 
as it reflects entries critical to the question, binding on the state? 

Under the heading of "Conclusiveness of Return" Vol. 79, C. J. S., 
Page 907, states that on the question of the validity of a search and seiz¬ 
ure the return of the executing officer to the search warrant is conclusive 
upon the State (citing State v. Keeler , 236 N.W\ 561; State v. Kenniston, 

67 Maine 55). American Jurisprudence Vol. 42, {ages 104 - 107 Sections 
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117 and 121 under the heading of ”Process”, defines a return to process 
as a short statement in writing made by an officer in respect to the man¬ 
ner in which he has executed a writ of process. It is his official statement 
of the acts done by him under the writ in obedience to its direction, and 
in conformity to the requirements of the law. (Citing Annotation in 124 
American State Reports, Page 756.) Section 121 is probably more en¬ 
lightening on this particular matter. It states ’Inasmuch as the law does 
not permit the officer to judge of the legality or sufficiency of the service, 
the return that the notice was ’served’ or even ’duly served’, is insuffi¬ 
cient; the manner of service must be shown . ” 

Applying this last statement to our particular situation relative to 
the entry of the time on the return, it would certainly seem that what is 
meant is that an officer who is directed to serve process in the daytime 
only is not allowed to state on the return that he served the process in 
the daytime, but that he must limit his statement to the time his watch 
indicates. Any other point of view strains logic. 

It is to be noted that Officer Lockwood did not deny that the 6 o’ clock 
entry was his, nor that it was intentionally entered; he merely sought to 
explain why he put 6 o’clock in the space. It is contended by the appellants 
that only one purpose is to be served by entering a specified time in the 
space reserved for time, and that purpose is to disclose the time when 
the close was broken under authority of the process. To accept any other 
reason in justification of the specified time would be engaging in thinking 
too nebulous to be consistent without method of administering criminal 
process. The defendants challenge nothing on the return, and raise no 
question whatsoever about anything other than the fact that the warrant 
gave no one the right or the privilege to act under its authority in this 
manner. It is recognized that the time entered in the space on the return 
must have some relationship to the validity of the execution of the warrant 
which fails to state that it can be served at any hour of the day or night; 
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otherwise the officer would be free to state merely that T 1 searched the 
premises in the daytime Tf or conversely, T 1 searched the premises in the 

i 

nighttime”. Of course, this latter reasoning is unacceptable to even a 
layman. It is to be noted that Lockwood doesn’t claim inadvertence or 
mistake, or some similar reason for entering 6 o’ clock on the return. 

He made a receipt and gave it to the occupants of the premises which re¬ 
flected a 6 o’clock search. He reiterated on the witness stand in Novem¬ 
ber that the search was made at 6 o’clock and then when it becomes im¬ 
portant or critical to the validity of the search, he was allowed to testify 
about the time, when no issue is raised whatsoever. I submit to the Court 
that any time an officer, even one less experienced than Officer Lockwood, 
takes it upon himself to choose some time within the alleged three and 
one-half hour span during which he was in the house, according to him; 
that whatever time he chooses is controlling insofar as it shows the only 
thing that this Court could be interested in, and that is the time of entry 
upon the premises. United States Marshals are instructed that the time 
of entry should be entered. Narcotic agents attached to the Treasury De¬ 
partment are instructed that the time of entry is controlling. Members 
of the Police Department are instructed .that the time of entry is to be 
shown. Even in the Civil law where the only thing at stake is money or 
some other property, the law is well settled that the return of the sheriff 
is binding on the plaintiff, and is binding on the defendant unless fraud is 
shown. It seems patent that any procedure which allows a policeman to 
give an alleged explanation in connection with an entry on a search war¬ 
rant which is neither ambiguous or disputed does irreparable violence 
to our method of administering criminal justice. 
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CONCLUSION 

In conclusion, appellants submit to this Honorable Court that the 
Court below committed prejudicial and reversible error as to each and 
all of the points hereinbefore set forth in appellants* brief and therefore 
counsel respectfully urge that this Honorable Court reverse the verdict 
and judgment entered against the appellants by the Court below. 


William B. Bryant 

615 F Street, N. W. 
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Henry Lincoln Johnson, Jr. 
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Attorneys for Appellants. 
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JOINT APPENDIX 

PLEADINGS, DOCKET ENTRIES AND OTHER PAPERS 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


2158 [Filed in open court Feb. 25, 1954] 

Holding a Criminal Term 

Grand Jury Impanelled January 4, 1954, Sworn in on January 5, 1954 


THE UNITED STATES OF AMERICA 


v. 


CR] 




STALNO. 211-’54 


GEORGE BELL 
MARY C. BELL 
CHRISTINE CURTIS 
JAMES S. DAVIS 
BOSSY GLOVER 
WILBERT W. GROSS 
OLIVER G. HOLSEY 
ROSA B. HOLSEY 
DAISY P. JOHNSON 
BURNIE H. KING 
LARKIN C. KING 
JANIE OWENS 
EVELYN V. PARKER 
JAMES SHAY 
BARBARA L. TOWLES 
MARCELLUS L. WINSTON 
JEWEL C. WOODS 
THELMA WRIGHT 


GRAND JURY NO. 
ORIGINAL 

VIO. 18U.S.C. 371 

22 D.C.C. 1501, 1502 
as amended, 

1505 as 
amended 


The Grand Jury charges: 

The individuals named as defendants in this count of this indictment 

and who will be hereinafter referred to as the defendants are as follows: 

George Bell 
Mary C. Bell 
Christine Curtis 
James S. Davis 
Bossy Glover 
Wilbert W. Gross 
Oliver G. Holsey 
Rosa B. Holsey 
Daisy P. Johnson 
Burnie H. King 
Larkin C. King 
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Janie Owens 
Evelyn V. Parker 
James Shay 
Barbara L. Towles 
Marcellus L. Winston 
Jewel C. Woods 
Thelma Wright 

Beginning on or about November 16, 1953, and continuously to the 
return of this indictment, and at a place or places unknown to the Grand 
Jury, the defendants unlawfully, feloniously, wilfully and corruptly con¬ 
spired and agreed together and with other persons unknown to the Grand 
2159 Jurors to commit offenses against the United States, that is the 

setting up, keeping and promoting, within the District of Columbia, a 
lottery known as the numbers game, and selling and transferring, within 
the District of Columbia, chances, rights and interests in said lottery, 
all in violation of Section 1501, Title 22, D. C. Code, 1951 Edition. 

In this connection, it was an essential part of the conspiracy afore¬ 
said that the defendants, within the District of Columbia, would knowingly 
acquire, keep and possess certain tickets, certificates, slips, paper 
writings and other devices adapted, devised and designed for use and to 
be used for the purpose of conducting, operating, playing and carrying on 
the lottery and numbers game aforesaid. 

It was a further essential part of the conspiracy aforesaid that the 
defendants would use various premises and places in the District of Co¬ 
lumbia where the numbers game woifid and could be played, carried on 
and promoted, and in each of these premises and places continuously 

each week, exclusive of Sundays, the defendants would unlawfully sell 

• <■* * 

chances, rights and interests and have in their possession for sale and 
transfer to persons within the District of Columbia chances, rights and 
interests in the drawing and obtaining of a prize to be drawn in said lot¬ 
tery and numbers game, and the defendants would then cause the money 
so obtained on the week days aforesaid at the various places and premises 
in the District of Columbia from playing, carrying on and promoting said 
lottery and numbers game as aforesaid, as well as certain slips and 
records made in the District of Columbia in connection therewith, to 
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be brought continuously to various places and premises in the District 
of Columbia where the said money would be counted and tabulated, and 
the said slips and records would be examined and checked to determine 
those who had bet on and played the winning number in the District of 
Columbia, as aforesaid. 

OVERT ACTS 

At the time and places hereinafter mentioned the defendants com¬ 
mitted, in the District of Columbia, among others, the following overt 

acts in the furtherance of the said conspiracy and to effect the ob¬ 
ject or objects thereof: 

1. On November 18, 1953, about 2:20 P. M., the defendant Bossy 
Glover handed a brown paper bag to the defendant James S. Davis in the 
rear of premises 41 L. Street, Northwest. 

2. On November 18, 1953, the defendants Bossy Glover, James 
Shay and George Bell were in the premises 2126 10th Street, Northwest. 

3. On November 19, 1953, about 2:23 P. M., the defendant James 
S. Davis drove his automobile to the rear of premises 41 L Street, North 
west, where he handed a brown paper bag to the defendant Bossy Glover. 

4. On November 19, 1953, the defendants Bossy Glover, James 
Shay Burnie H. King and George Bell were in premises 2126 10th Street, 
Northwest. 

5. On December 12, 1953, the defendant Bossy Glover accepted a 
numbers bet. 

6. On December 12, 1953, the defendants Bossy Glover, James 
Shay and Burnie H. King were in premises 2126 10th Street, Northwest. 

7. On December 14, 1953, the defendants Bossy Glover, James 
Shay and Burnie H. King were in premises 2126 10th Street, Northwest. 

8. On December 16, 1953, the defendant Bossy Glover accepted 
a numbers bet. 

9. On December 16, 1953, the defendants Bossy Glover, James 
Shay and Burnie H. King were in premises 2126 10th Street, Northwest. 

10. On December 26, 1953, about 2:30 P. M., the defendant James 
S. Davis entered an automobile operated by defendant Bossy Glover in 
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the vicinity of 4th and Bryant Streets, Northwest. 

11. On December 26, 1953, about 2:40 P. M., the defendant Bossy 
Glover entered premises 2126 10th Street, Northwest. 

12. On December 26, 1953, an automobile driven by the defendant 
Larkin C. King and carrying the defendants Burnie H. King, Marcellus 
L. Winston, Wilbert W. Gross and James S. Davis stopped in front of 
premises 2126 10th Street, Northwest, whereupon Burnie H. King and 

Marcellus L. Winston left the said automobile and entered premises 
at 2126 10th Street, Northwest, carrying brown paper bags. 

13. On December 29, 1953, the defendant Bossy Glover accepted 
a numbers bet. 

14. On December 29, 1953, about 2:30 P. M., the defendant Bossy 
Glover handed a brown paper bag to the defendant James S. Davis in the 
vicinity of Freedman’s Hospital, 6th and Bryant Streets, Northwest. 

15. On December 29, 1953, about 3:00 P. M., the defendant 
James S. Davis entered premises 1628 O Street, Northwest. 

16. On December 29, 1953, about 6:15 P. M., the defendants 
Burnie H. King, Marcellus L. Winston, Wilbert W. Gross and James S. 
Davis left premises 1628 O Street, Northwest, carrying brown paper 
bags, and entered an automobile operated by the defendant Larkin C. 

King, which automobile proceeded to the 2100 block of 10th Street, 
Northwest, whereupon Burnie H. King and Marcellus L. Winston left 
the automobile carrying brown paper bags and entered premises 2126 
10th Street, Northwest. 

17. On December 30, 1953, about 2:20 P. M., the defendant Chris¬ 
tine Curtis entered premises 1628 O Street, Northwest, carrying a brown 
paper bag. 

18. On December 30, 1953, about 2:42 P. M., the defendant Bar¬ 
bara L. Towles entered premises 1628 O Street, Northwest, carrying 

a grey cardboard box. 

19. On December 30, 1953, about 3:00 P. M., the defendant Larkin 
C. King entered premises 1628 O Street, Northwest, carrying a brown 
paper bag. 
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20. On December 30, 1953, the defendants Jewel C. Woods, James 
S. Davis, Marcellus L. Winston and Wilbert W. Gross entered premises 
1628 0 Street, Northwest. 

21. On December 31, 1953, the defendant Bossy Glover accepted a 
numbers bet. 

22. On December 31, 1953, the defendants Barbara L. Towles, 
Jewel C. Woods, Wilbert W. Gross, Christine Curtis, James S. Davis, 

Marcellus L. Winston and Larkin C. King entered premises 1628 
O Street, Northwest. 

23. On January 4, 1954, the defendant Bossy Glover entered 
premises 54 M Street, Northwest. 

24. On January 4, 1954, the defendants Bossy Glover and James 
S. Davis entered premises 2126 10th Street, Northwest. 

25. On January 14, 1954, the defendant Bossy Glover entered 
premises 2126 10th Street, Northwest. 

26. On January 18, 1954, about 10:15 A. M., the defendant Rosa 
B. Holsey, while in the basement of premises 54 M Street, Northwest, 
accepted a numbers bet. 

27. On January 18, 1954, about 1:45 P. M., the defendant Bossy 
Glover entered the basement of premises 54 M Street, Northwest. 

28. On January 19, 1954, about 11:00 A. M., the defendant Rosa 
B. Holsey, while in the basement of premises 54 M Street, Northwest, 
accepted a numbers bet. 

29. On January 19, 1954, about 1:45 P. M., the defendant Bossy 
Glover entered the basement of premises 54 M Street, Northwest. 

30. On January 20, 1954, about 10:00 A. M., the defendant Oliver 
G. Holsey, while in the basement of premises 54 M Street, Northwest, 
accepted a numbers bet. 

31. On January 20, 1954, about 1:45 P. M., the defendant Bossy 
Glover entered the basement of premises 54 M Street, Northwest. 

32. On January 21, 1954, about 11:30 A. M., the defendant Oliver 
G. Holsey, while in the basement of premises 54 M Street, Northwest, 
accepted a numbers bet. 
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33. On January 21, 1954, about 1:35 P. M., the defendant Bossy 
Glover entered the basement of premises 54 M Street, Northwest. 

34. On January 23, 1954, about 1:30 P. M., the defendant Oliver 
G. Holsey, while in the basement of premises 54 M Street, Northwest, 
accepted a numbers bet. 

35. On January 23, 1954, about 1:40 P. M., the defendant Bossy 
Glover entered the basement of premises 54 M Street, Northwest. 

2163 36. On January 27, 1954, about 10:30 A. M., the defendant Oliver 

G. Holsey, while in the basement of premises 54 M Street, Northwest, 
accepted a numbers bet. 

37. On January 27, 1954, about 1:50 P. M., the defendant Bossy 
Glover entered the basement of premises 54 M Street, Northwest. 

38. On January 26, 1954, about 11:30 A. M., the defendant Evelyn 
V. Parker, while in the basement of premises 54 M Street, Northwest, 
accepted a numbers bet. 

39. On January 26, 1954, about 1:30 P. M., the defendant Bossy 
Glover entered the basement of premises 54 M Street, Northwest. 

40. On January 30, 1954, about 11:45 A. M., the defendant Evelyn 
V. Parker, while in the basement of premises 54 M Street, Northwest, 
accepted a numbers bet. 

41. On January 30, 1954, about 1:45 P. M., the defendant Bossy 
Glover entered the basement of premises 54 M Street, Northwest. 

42. On February 1, 1954, about 7:00 P. M., the defendant Oliver 
G. Holsey, while in the basement of premises 54 M Street, Northwest, 
accepted a numbers bet. 

43. On January 25, 1954, about 7:00 P. M., the defendants Jewel 
C. Woods, Christine Curtis, Barbara L. Towles, Marcellus L. Winston, 
James S. Davis, Wilbert W. Gross and Burnie H. King were in premises 
at 1628 O Street, Northwest. 

44. On January 25, 1954, about 7:15 P. M., the defendants James 
S. Davis, Marcellus L. Winston, Wilbert W. Gross and Burnie H. King, 
who was carrying a brown paper bag, left premises at 1628 O Street, 
Northwest, and entered an automobile which was being operated by 
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defendant Larkin C. King. 

45. On January 26, 1954, about 3:03 P. M., the defendant Larkin 
C. King was in premises at 1304 Gallaudet Street, Northeast. 

46. On January 27, 1954, about 3:00 P. M., the defendant Larkin 
C. King left the premises at 1304 Gallaudet Street, Northeast and entered 
a waiting cab. 

47. On January 29, 1954, about 2:50 P. M., the defendant Larkin 
2164 C. King left the premises at 1304 Gallaudet Street, Northeast. 

48. On February 1, 1954, about 6:45 P. M., the defendant Larkin 
C. King entered Premises at 2126 10th Street, Northwest. 

49. On February 1, 1954, about 7:00 P. M., the defendant George 
Bell left premises at 2126 10th Street, Northwest, carrying a brown 
paper bag and returned to 1304 Gallaudet Street, Northeast, Apartment 
201, with a brown paper bag in his possession. 

50. On February 3, 1954, the defendants Burnie H. King, James 
S. Davis, Marcellus L. Winston, Wilbert W. Gross, Jewel C. Woods, 
Christine Curtis, Barbara L. Towles and Daisy P. Johnson were in 
premises 1628 O Street, Northwest, along with a quantity of numbers 
slips and other paraphernalia used in the operation of the numbers game. 

51. On February 3, 1954, the defendants Larkin C. King, James 
Shay, Janie Owens and Thelma Wright were in premises 2126 10th Street, 
Northwest, along with a quantity of numbers slips and other paraphernalia 
used in the operation of the numbers game. 

52. On February 3, 1954, the defendant Bossy Glover was in pre¬ 
mises 41 L Street, Northwest, along with a quantity of numbers slips 
and other paraphernalia used in the operation of the numbers game. 

53. On February 3, 1954, the defendants Evelyn V. Parker and 
Oliver G. Holsey were in premises 54 M Street, Northwest, along with 

a quantity of numbers slips and other paraphernalia used in the operation 
of the numbers game. 

54. On February 3, 1954, the defendants George Bell and Mary C. 
Bell were in premises 1304 Gallaudet Street, Northeast, along with a 
quantity of numbers slips and other paraphernalia used in the operation 
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of the numbers game. 

SECOND COUNT: 

Continuously during the period from about November 16, 1953, to 
about February 3, 1954, within the District of Columbia, George Bell, 
Mary C. Bell, Christine Curtis, James S. Davis, Bossy Glover, Wil¬ 
bert W. Gross, Oliver G. Holsey, Rosa B. Holsey, Daisy P. Johnson, 
Burnie H. King, Larkin C. King, Janie Owens, Evelyn V. Parker, James 
2165 Shay, Barbara L. Towles, Marcellus L. Winston, Jewel C. Woods and 
Thelma Wright, were concerned as owners, agents and clerks, and in 
other ways, in managing, carrying on and promoting a lottery known as 
the numbers game. 

THIRD COUNT: 

On or about December 12, 1953, within the District of Columbia, 
Bossy Glover sold and transferred to Vincent E. Stewart a chance, right 
and interest in a lottery known as the numbers game. 

FOURTH COUNT: 

On or about December 16, 1953, within the District of Columbia, 
Bossy Glover sold and transferred to Vincent E. Stewart a chance, right 
and interest in a lottery known as the numbers game. 

FIFTH COUNT: 

On or about December 17, 1953, within the District of Columbia, 
Bossy Glover sold and transferred to Vincent E. Stewart a chance, right 
and interest in a lottery known as the numbers game. 

SIXTH COUNT: 

On or about December 22, 1953, within the District of Columbia, 
Bossy Glover sold and transferred to Vincent E. Stewart a chance, right 
and interest in a lottery known as the numbers game. 

SEVENTH COUNT: 

On or about December 23, 1953, within the District of Columbia, 
Bossy Glover sold and transferred to Vincent E. Stewart a chance, right 
and interest in a lottery known as the numbers game. 

EIGHTH COUNT: 

On or about December 24, 1953, within the District of Columbia, 
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Bossy Glover sold and transferred to Vincent E. Stewart a chance, right 
and interest in a lottery known as the numbers game. 

NINTH COUNT: 

On or about December 28, 1953, within the District of Columbia, 
Bossy Glover sold and transferred to Vincent E. Stewart a chance, right 
and interest in a lottery known as the numbers game. 

2166 TENTH COUNT: 

On or about December 29, 1953, within the District of Columbia, 
Bossy Glover sold and transferred to Vincent E. Stewart a chance, right 
and interest in a lottery known as the numbers game. 

ELEVENTH COUNT: 

On or about December 31, 1953, within the District of Columbia, 
Bossy Glover sold and transferred to Vincent E. Stewart a chance, right 
and interest in a lottery known as the numbers game. 

TWELFTH COUNT: 

On or about January 20, 1954, within the District of Columbia, 
Oliver G. Holsey sold and transferred to Generalee Robinson a chance, 
right and interest in a lottery known as the numbers game. 

THIRTEENTH COUNT: 

On or about January 21, 1954, within the District of Columbia, 
Oliver G. Holsey sold and transferred to Generalee Robinson a chance, 
right and interest in a lottery known as the numbers game. 
FOURTEENTH COUNT: 

On or about January 23, 1954, within the District of Columbia, 
Oliver G. Holsey sold and transferred to Generalee Robinson a chance, 
right and interest in a lottery known as the numbers game. 

FIFTEENTH COUNT: 

On or about January 27, 1954, within the District of Columbia, 
Oliver G. Holsey sold and transferred to Generalee Robinson a chance, 
right and interest in a lottery known as the numbers game. 

SIXTEENTH COUNT: 

On or about February 1, 1954, within the District of Columbia, 
Oliver G. Holsey sold and transferred to Generalee Robinson a chance, 
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right and interest in a lottery known as the numbers game. 
SEVENTEENTH COUNT: 

On or about January 18, 1954, within the District of Columbia, 
Rosa B. Holsey sold and transferred to Generalee Robinson a chance, 
right and interest in a lottery known as the numbers game. 

2167 EIGHTEENTH COUNT: 

On or about January 19, 1954, within the District of Columbia, 
Rosa B. Holsey sold and transferred to Generalee Robinson a chance, 
right and interest in a lottery known as the numbers game. 

NINETEENTH COUNT: 

On or about January 29, 1954, within the District of Columbia, 
Rosa B. Holsey sold and transferred to Generalee Robinson a chance, 
right and interest in a lottery known as the numbers game. 

TWENTIETH COUNT: 

On or about January 26, 1954, within the District of Columbia, 
Evelyn V. Parker sold and transferred to Generalee Robinson a chance, 
right and interest in a lottery known as the numbers game. 
TWENTY-EIRST COUNT: 

On or about January 30, 1954, within the District of Columbia, 
Evelyn V. Parker sold and transferred to Generalee Robinson a chance, 
right and interest in a lottery known as the numbers game. 
TWENTY-SECOND COUNT: 

On or about February 3, 1954, within the District of Columbia, 
Burnie H. King, James S. Davis, Marcellus L. Winston, Wilbert W. 
Gross, Jewel C. Woods, Christine Curtis, Barbara L. Towles and 
Daisy P. Johnson knowingly had in their possession and under their 
control notations, records, receipts, tickets, certificates, bills, slips, 
tokens, papers and writings, used and to be used and adapted, devised 
and designed for the purpose of playing, carrying on and conducting a 
lottery known as the numbers game. 

TWENTY-THIRD COUNT: 

On or about February 3, 1954, within the District of Columbia, 
Larkin C. King, James Shay, Janie Owens and Thelma Wright knowingly 


had in their possession and under their control notations, records, re¬ 
ceipts, tickets, certificates, bills, slips, tokens, papers and writings, 
used and to be used and adapted, devised and designed for the purpose 
of playing, carrying on and conducting a lottery known as the numbers 
game. 

2168 TWENTY-FOURTH COUNT: 

On or about February 3, 1954, within the District of Columbia, 
Bossy Glover knowingly had in his possession and under his control 
notations, records, receipts, tickets, certificates, bills, slips, tokens, 
papers and writings, used and to be used and adapted, devised and de¬ 
signed for the purpose of playing, carrying on and conducting a lottery 
known as the numbers game. 

TWENTY-FIFTH COUNT: 

On or about February 3, 1954, within the District of Columbia, 
Evelyn V. Parker and Oliver G. Holsey Knowingly had in their posses¬ 
sion and under their control notations, records, receipts, tickets, certi¬ 
ficates, bills, slips, tokens, papers and writings, used and to be used and 
adapted, devised and designed for the purpose of playing, carrying on and 
conducting a lottery known as the niimbers game. 

TWENTY-SIXTH COUNT: 

t 

On or about February 3, 1954, within the District of Columbia, 
George Bell and Mary C. Bell knowingly had in their possession and 
under their control notations, records, receipts, tickets, certificates, 
bills, slips, tokens, papers and writings, used and to be used and 
adapted, devised and designed for the purpose of playing, carrying on 
and conducting a lottery known as the numbers game. 

TWENTY-SEVENTH COUNT: 

Continuously during the period from about November 16, 1953, 
to about February 3, 1954, within the District of Columbia, Burnie H. 
King, Jewel C. Woods and Barbara L. Towles did knowingly, as lessees, 
agents, operators and occupants, maintain, aid and permit the main¬ 
taining of a gambling premises located at 1628 O Street, Northwest, 
Apartment No. I. 
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TWENTY-EIGHTH COUNT: 

Continuously during the period from about November 16, 1953, 
to about February 3, 1954, within the District of Columbia, Janie Owens 
did knowingly, as lessee, agent, operator and occupant, maintain, aid 
and permit the maintaining of a gambling premises located at 2126 10th 
Street, Northwest. 

TWENTY-NINTH COUNT: 

Continuously during the period from about November 16, 1953, to 
about February 3, 1954, within the District of Columbia, Bossy Glover 
did knowingly, as lessee, agent, operator and occupant, maintain, aid 
and permit the maintaining of a gambling premises located at 41 L 
Street, Northwest. 

THIRTIETH COUNT: 

Continuously during the period from about November 16, 1953, 
to about February 3, 1954, within the District of Columbia, Oliver G. 
Holsey and Rosa B. Holsey did knowingly, as lessees, agents, opera¬ 
tors and occupants, maintain, aid and permit the maintaining of a gamb¬ 
ling premises located in the basement of 54 M Street, Northwest. 
THIRTY-FIRST COUNT: 

Continuously during the period from about November 16, 1953, 
to about February 3, 1954, within the District of Columbia, George 
Bell and Mary C. Bell did knowingly, as lessees, agents, operators 
and occupants, maintain, aid and permit the maintaining of a gamb¬ 
ling premises located at 1304 Gallaudet Street, Northeast, Apartment 
201 . 

/S/ Leo A. Rover, 

Attorney of the United States in 
and for the District of Columbia 

A TRUE BILL: 

/S/ Edward H. Corey, Foreman. 
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2175 [Filed Mar. 30, 1954] 

UNITED STATES OF AMERICA 
v. 

JAMES S. DAVIS 


Criminal No. 211-54 


MOTION TO SUPPRESS EVIDENCE 


The defendant, James S. Davis by and through his attorney, De 
Long Harris moves the Court to suppress as evidence in any criminal 
proceeding certain property seized from his person after, during the 
course of, and as a result of his unlawful arrest on February 3, 1954 
under color of an invalid arrest warrant. 

For Cause Therefor, Defendant Says: 

1. That he was arrested under the ostensible authority of an arrest 
warrant which was void for the reason that the same was issued without 
probable cause, in violation of the rights secured to defendant under 
Amendments IV and V of the Constitution of the United States. 

2. That the said arrest warrant was improvidently issued and illegal¬ 
ly executed. 

3. For other and further reasons to be urged at the oral hearing 
he reof. 

/S/ De Long Harris 

Attorney for Defendant 

♦ * * 


2176 [Filed Mar. 30, 1954] 

UNITED STATES OF AMERICA 
v. 

GEORGE BELL and 
MARY C. BELL 

MOTION TO SUPPRESS EVIDENCE AND TO RETURN PROPERTY 
Come now George Bell and Mary C. Bell, by and through their at¬ 
torney, William B. Bryant, and move this Court to suppress the evidence 
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obtained herein from premises 1304 Galludet Street, N. E., and to return 
the property seized, and as reasons therefor state as follows: 

1. That movants, on to wit, February, 3, 1954, were lawfully in 
possession of premises numbered 1304 Galludet Street, N. E., Washing¬ 
ton, D. C., and that on said date the premises were forcibly entered by 
certain members of the Metropolitan Police Department. 

2. That there was purportedly a search warrant extant allowing 
for the search and seizure, but movants state that the warrant was in¬ 
sufficient in law, was improvidently issued, defective upon its face, 

was not based upon adequate legal probable cause and was illegally execu¬ 
ted. 

3. That the entry, search, and seizure were forcible and against 
the will of movants' and without movants’ consent and were illegal and 

in violation of movants’ rights secured under the Fourth and Fifth Amend¬ 
ments of the Constitution of the United States. 

4. And for such other and further reasons as will be called to the 
attention of the Court upon the hearing of the motion. 

/S/ William B. Bryant 

Attorney for Defendants 

******* 


2177 [Filed Mar. 30, 1954] 

UNITED STATES OF AMERICA * 

* 

v. * 

OLIVER G. HOLSEY * 

MOTION TO SUPPRESS EVIDENCE AND TO RETURN PROPERTY 
Comes now Oliver G. Holsey, by and through his attorney, Henry 
Lincoln Johnson, Jr., and moves this Court to suppress the evidence 
obtained herein from premises 54 M Street, N. W., and to return the 
property seized, and as reasons therefor states as follows: 

1. That movant, on to wit, February 3, 1954, was lawfully in 
possession (jointly) of premises numbered 54 M Street, N. W., 
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Washington, D. C., and that on said date the premises were forcibly 
entered by certain members of the Metropolitan Police Department. 

2. That there was purportedly a search warrant extant allowing 
for the search and, seizure, but movant states that the warrant was in¬ 
sufficient in law, was improvidently issued, defective upon its face, was 
not based upon adequate legal probable cause and was illegally executed. 

3. That the entry, search, and seizure were forcible and against 
the will of movant and without movant’s consent and were illegal and in 
violation of movant’s rights secured under the Fourth and Fifth Amend¬ 
ments of the Constitution of the United States. 

4. And for such other and further reasons as will be called to the 
attention of the Court upon the hearing of the motion. 

/S/ Henry Lincoln Johnson, Jr. 

Attorney for Defendant 

******* 


2178 [Filed Mar. 30, 1954] 

UNITED STATES OF AMERICA * 

v. * 

BARBARA TOWLES * 

MOTION TO SUPPRESS EVIDENCE AND TO RETURN PROPERTY 
Comes now Barbara Towles, by and through her attorney, Curtis 
P. Mitchell, and moves this Court to suppress the evidence obtained 
herein from premises 1628 O Street, N. W., and to return the property 
seized, and as reasons therefor states as follows: 

1. That movant, on to wit, February 3, 1954, was lawfully in 
possession of premises numbered 1628 O Street, N. W., Washington, 

D. C., and that on said date the premises were forcibly entered by cer¬ 
tain members of the Metropolitan Police Department. 

2. That there was purportedly a search warrant extant allowing 
for the search and seizure, but movant states that the warrant was in¬ 
sufficient in law, was improvidently issued, defective upon its face, and 
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was not based upon adequate legal probable cause and was illegally execu¬ 
ted. 

3. That the entry, search and seizure were forcible and against the 
will of movant and without movant’s consent and were illegal and in vio¬ 
lation of movant’s rights secured under the Fourth and Fifth Amendments 
of the Constitution of the United States. 

4. And for such other and further reasons as will be called to the 
attention of the Court upon the hearing of the motion. 

/S/ Curtis P. Mitchell 

Attorney for Defendant 

******* 


2179 [Filed Mar. 30, 1954] 

UNITED STATES OF AMERICA * 

vs * 

CHRISTINE CURTIS and * 

WILBERT GROSS * 

MOTION TO SUPPRESS EVIDENCE AND TO RETURN PROPERTY 
Come now Christine Curtis and Wilbert Gross, by and through their 
attorney, Saul C. Lictenberg, and move this Court to suppress the evi¬ 
dence obtained herein from premises 1628 O Street, N. W., and to re¬ 
turn the property seized, and as reasons therefor state as follows: 

1. That movants, on to wit, February 3, 1954, were lawfully in 

and upon the premises numbered 1628 O Street, N.W., Washington, 

* 

D. C., and that on said date the premises were forcibly entered by cer¬ 
tain members of the Metropolitan Police Department. 

2. That there was purportedly a search warrant extant allowing 
for the search and seizure, but movants state that the warrant was in¬ 
sufficient in law, was improvidently issued, defective upon its face, was 
not based upon adequate legal probable cause and was illegally executed. 

3. That the entry, search, and seizure were forcible and against 
the will of movants’ and without movants’ consent and were illegal and in 
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violation of movants’ rights secured under the Fourth and Fifth Amend¬ 
ments of the Constitution of the United States. 

4. And for such other and further reasons as will be called to the 
attention of the Court upon the hearing of the motion. 

/S/ Saul C. Lictenberg 

Attorney for Defendants 

******* 


2180 [Filed Mar. 30, 1954] 

UNITED STATES OF AMERICA * 
vs * 

BOSSY GLOVER * 

MOTION TO SUPPRESS EVIDENCE AND TO RETURN PROPERTY 


Comes now Bossy Glover, by and through his attorney, William 
B. Bryant, and moves this Court to suppress the evidence obtained 
herein from premises 41 - L - Street, N.W., and to return the property 
seized, and as reasons therefor states as follows: 

1. That movant, on to wit, February 3, 1954, was lawfully in pos¬ 
session of premises 41 - L - Street, N. W., Washington, D. C., and that 
on said date the premises were forcibly entered by certain members of the 
Metropolitan Police Department. 

2. That there was purportedly a search warrant extant allowing for 
the search and seizure, but movant states that the warrant was insuffi¬ 
cient in law, was improvidently issued, defective upon its face, was not 
based upon adequate legal probable cause and was illegally executed. 

3. That the entry, search, and seizure were forcible and against 
the will of movant and without movant’s consent and were illegal and in 
violation of movant’s rights secured under the Fourth and Fifth Amend¬ 
ments of the Constitution of the United States. 

4. And for such other and further reasons as will be called to the 
attention of the Court upon the hearing of the motion. 

/S/ William B. Bryant 
Attorney for Defendant 


* 


* 


* 


* 
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2181 [Filed Mar. 30, 1954] 

UNITED STATES OF AMERICA 


v. 

GEORGE BELL 
MARY C. BELL 
CHRISTINE CURTIS 
JAMES S. DAVIS 
BOSSY GLOVER 
WILBERT W. GROSS 
OLIVER G. HOLSEY 
ROSA B. HOLSEY 
DAISY P. JOHNSON 
BURNIE H. KING 
LARKIN C. KING 
JANIE OWENS 
EVELYN V. PARKER 
JAMES SHAY 
BARBARA L. TOWLES 
MARCELLUS L. WINSTON 
JEWEL C. WOODS 
THELMA WRIGHT 

MOTION TO DISMISS COUNT ONE OF THE INDICT¬ 
MENT AND FOR OTHER APPROPRIATE RELIEF 

Come now the defendants and each of them, by and through their 
respective counsel, and move the Court to dismiss count one of the in¬ 
dictment herein and as reasons therefor state as follows: 

1. That the substantive offense with which the defendants are 
charged is not an offense intended or contemplated for the application of 
the provisions of Title 18, Section 371 of the United States Code, and 
does not, therefore, constitute or state a criminal offense cognizable by 
this Court. 

2. That the subject indictment violates the purpose and intent of 
Congress as evidenced by specific statutory enactments which are here 
applicable. 

3. That the indictment is duplicitous and otherwise defective. 

4. And for such other and further reasons as will be called to the 
attention of the Court upon the hearing of this motion. 

/S/ Henry Lincoln Johnson, Jr. 


* 

* 

* 

* 

* Criminal No. 211-54 

* 

* 

* 

* 

* 

* 

* 

* 

* 

* 
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/S/ Curtis P. Mitchell 

2182 /S/ William B. Bryant 

/S/ De Long Harris 

/S/ Saul G. Lichtenberg 
Counsel for Movants 


2186 [Filed Nov. 19, 1954] 

On this 19th day of November, 1954 came the attorney of the United 
States, the defendant James Shay in proper person and by his attorney, 
DeLong Harris, Esquire and the remaining defendants by their attorneys, 
William Bryant, H. L. Johnson, C. P. Mitchell, Saul Lichtenberg, Es¬ 
quire; whereupon the motion of defendants 1, 2, 3, 5, 6, 7, and 15 to 
suppress evidence and return property coming on to be heard, is heard 
in part and continued until Monday morning, November 22, 1954; there¬ 
upon each of the defendants’ motion to inspect documents, motion for 
statement of witnesses, motion for bill of particulars, motion for sever¬ 
ance coming on to be heard, is heard in part and continued until Monday 
morning, November 22, 1954; and whereupon each of the defendants’ 
motion to dismiss count one of the indictment and other appropriate re¬ 
lief coming on to be heard, after argument by counsel is by the Court 
denied; and thereupon the motion of defendants 4 and 12 to suppress 
evidence coming on to be heard, is heard in part and continued until 
Monday morning, November 22, 1954. 

The defendant James Shay is remanded to the District of Columbia 

Jail. 

r By direction of 

BOLITHA J. LAWS 
Presiding Judge 

******* 
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2187 [Filed Jan. 10, 1955] 

OPINION OF THE COURT ON MOTIONS FILED BEFORE 

TRIAL 

Eighteen defendants have been charged in a thirty-one count in- 
dctment with conspiracy to commit offenses against the United States 
under 18 U. S. C., Sec. 371, and with violations of the lottery laws of 
the District of Columbia, D. C. Code, Title 22, Sec. 1501, 1502, 1505 
(1951 ed., as amended). Before trial they have filed motions to suppress 
evidence and for return of property, to inspect documents and for state¬ 
ments of witnesses, for severance, for a bill of particulars, and to dis¬ 
miss the first count of the indictment and for other appropriate relief. 

At the hearing the motion to dismiss was denied. This opinion deals with 
the other motions. 

I. Motions to Suppress Evidence and to Return Property 

On the basis of a nine-page affidavit by police officers describing 
their observations of various persons and premises on twenty-eight days 
between November 16, 1953, and February 1, 1954, there were issued 
and executed on February 3, 1954, certain arrest warrants and five 
search warrants for the following premises in the District of Columbia: 

41 L Street, N.W. (entire premises), occupied by Bossy Glover; 

2126 10th Street, N.W. (entire premises), occupied by Bernie 
King and Janie E. Owens; 

1628 O Street, N. W. (entire first floor), occupied by Jewel C. 
Miller and Benjamin T. Lewis; 

54 M Street, N.W. (basement, janitor’s quarters), occupied by 
Oliver Holsey; and 

1304 Gallaudet Street, N. E. (entire premises of Apartment 201), 
occupied by George Bell. 

Defendant occupants of the premises have moved to suppress evidence 
and for return of property seized under the search warrants, alleging 
violation of Constitutional rights in that the search warrants were insuf¬ 
ficient in law, were improvidently granted, were defective upon their 
face, were not based upon adequate legal probable cause, and were il¬ 
legally executed. 


It is an unreasonable search and seizure that is condemned by the 
Fourth Amendment. United States v. Rabinowitz , 1950, 339 U. S. 56, 
70S. Ct. 430, 94 L. Ed. 653; Harris v. United States , 1947, 331 U.S. 
145, 67 S. Ct. 1098, 91 L. Ed. 1399; Carroll v. United States , 1925, 

267 U.S. 132, 45 S. Ct. 2380, 69 L. Ed. 543. The law allows crime 
to be reached even in the privacy of one’s own quarters upon a proper 
showing. Johnson v. United States , 1948, 333 U.S. 10, 68 S. Ct. 367, 

92 L. Ed. 436. The test of reasonableness is whether there was proba¬ 
ble cause for the search: the facts and circumstances within the officer’s 
knowledge and of which they had reasonably trustworthy information must 
be sufficient in themselves to warrant a man of reasonable caution in the 
belief that an offense has been or is being committed. The proper show¬ 
ing required is that which is necessary to satisfy a neutral and detached 
magistrate, not that of a zealous officer acting under the stress of fer¬ 
reting out crime. See Johnson v. United States , supra ; United States v. 
Lefkowitz, 1932, 285 U.S. 452 , 52 S. Ct 420, 76 L: Ed. 877. 

2189 In determining whether there is probable cause for issuance of a 

search warrant an impartial magistrate is not compelled to ignore what 
is commonly known to be the usual procedures and operations of offen¬ 
ders in perpetrating the type of crime alleged. The law does not require 
that there be legal evidence sufficient for conviction. Brinegar v. United 
States , 1949, 338 U.S. 160, 69 S. a. 1302, 93 L. Ed. 1879; Washington 
v. United States , 1953, 92 U.S. App. D. C. 31, 202 F. 2d 214, cert , den . 
345 U.S. 956, 73 S. Ct. 938, 97 L. Ed. 1377, reh. den. 345 U.S. 1003, 
73 S. Ct. 1130, 97 L. Ed. 1408. The Fourth Amendment does not deny 
law enforcement officers the support of the usual inferences which rea¬ 
sonable men will draw from evidence. Johnson v. United States , supra . 
The probabilities involved in probable cause ”. . . are not technical; 
they are the factual and practical considerations of everyday life on 
which reasonable and prudent men, not legal technicians, act." Brine - 
gar v. United States , supra , 338 U.S. at 175, 69 S. Ct. at 1310, 93 L. 

Ed- 1890. The criterion of reasonableness of the search depends upon 
the particular facts and circumstances — the total atmosphere of the 
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case. United States v. Rabinowitz, supra . 

This is not a case where over-zealous officers have taken matters 
into their own hands and in the unrestrained exercise of their discretion 
have invaded the privacy of a residence, rather than pursuing orderly 
established procedures under the ’’aegis of judicial impartiality” where 
full opportunity was present. Cf. United States v. Jeffers , 1951, 342 
U. S. 48, 72 S. Ct. 93, 96 L. Ed. 59; McDonald v. United States , 1948, 
335 U.S. 451, 69 S. Ct. 191, 93 L. Ed. 153; Johnson v. United States , 
supra. Here the officers did not act recklessly upon mere information, 

but cautiously established a watch over the activities of the sus¬ 
pect and those who came into contact with him to determine whether a 
pattern of behavior was disclosed coirforming to the customary proce¬ 
dures required in the operation of a numbers lottery. Cf. Mills v. 

United States , 1952, 90 U.S. App. D. C. 365, 196 F. 2d 600, cert , den. 
344 U.S. 826, 73 S. Ct. 27, 97 L. Ed. 643. Their observations and 
conclusions were submitted in detail under oath for scntiny by the 
United States Commissioner, authorized to issue warrants of arrest 
and search. This in itself is a factor to be considered in testing whe¬ 
ther the search was reasonable. See United States v. Rabinowitz , supra. 

In this case, the officers had personal knowledge that the janitor’s 
quarters in the basement of 54 M Street, N. W., were being used in the 
operation of a lottery, an undercover police officer having made a series 
of number plays there on ten different days with various persons who re¬ 
corded them in a regular numbers book. A complaint was received by 
the officers that one Bossy Glover was writing and picking up numbers 
in the unit block of M Street, N. W., where these quarters were located. 
On the basis of this knowledge and information, coupled with observations 
that Glover regularly visited these quarters, as well as other residences 
on a regular circuit, the officers were justified in concluding Glover was 
in fact a numbers ’’pick-up man”. This conclusion was fortified by the 
significance of the time of day, between 1:30 p. m. and 2:30 p. m., when 
Glover would make his tour, corresponding to the time of day when num¬ 
bers are customarily picked up. It was Glover’s practice to return to 
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his residence at 41 L Street, N. W., after completing these rounds, 
stay about five minutes, then come out, meet one James Davis, a known 
numbers operator, a paper bag would change hands or they would drive 
off together. It is not without reason for the officers to infer that late 
numbers plays were being received at Glover’s home just before the 
close of the day’s operation. Drawing on their experience, the officers 
could note that pick-up men regularly return the day’s winnings to suc¬ 
cessful bettors on the next day when other numbers were picked up, in¬ 
dicating they would be kept at the pick-up man’s residence until distri¬ 
bution. 

The meetings between Glover and Davis were held covertly at dif¬ 
ferent places, obviously by pre-arrangement and indicate an intent to 
avoid detection by the police. They also explain the curious behavior 
of Davis, on one occasion after meeting with Glover, when he drove 
to 11th and O Streets, N. W., parked his car, boarded a bus, alighted 
at 17th and P Streets, N. W., and then began walking. After their 
customary meeting, Glover would enter 2126 10th Street, N. W., and 
Davis 1628 O Street, N. W., at about the same time other known and 
suspected numbers operators and certain unidentified persons would 
come together, raising a fair inference these premises were collec¬ 
tion and counting centers where the numbers picked up that day were 
brought together, tabulated and checked against the winning number of 
the day, and the winnings allocated for distribution on the next day 
through the writers, collectors and runners. There was significance 
also in the time of day, between 2:30 and 3: 45 p. m., when these per¬ 
sons would assemble, this being the time when operations at the head¬ 
quarters of numbers operations customarily commence. Cf. 
McDonald v. United States , supra , 335 U.S. at 452, 69 S. Ct. at 192, 

93 L. Ed. at 157; Wyche v. United States , 1951, 90 U.S. App. D.C. 67, 
68, 193 F 2d 703, 704, cert , den. 342 U.S. 943, 72 S. Ct. 556, 96 
L. Ed. 702, reh. den. 343 U.S 921, 72 S. Ct. 675, 96 L. Ed. 1334. 

The officers observed that the persons entering or leaving both 
premises had bulging pockets, or carried paper bags, a large pocket- 
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book, a cardboard box, or the like. On one occasion, a known or 
suspected numbers operator was observed removing a paper bag from 
his coat, after he had been walking with hand in coatpocket as if con¬ 
cealing something, just before entering 1628 O Street, N.W. Knowing 
from experience that numbers collections tend to be bulky, the officers 
had the right to infer they would be concealed in paper bags, bulging 
pockets and other parcels and containers. Cf. Mills v. United States , 
supra, (large paper bag); United States v. Bianco , 3rd Cir., 1951, 

189 F. 2d 716 (large suitcase extraordinary for short trip made); United 
States v. Johnson , D. C.D, C. 1953, 113 F. Supp. 359 (pocket bulging). 
See Brinegar v. United States, supra , 338 U.S. at 163, 69 S. Ct. at 
1304, 93 L. Ed. at 1884 (automobile believed to be engaged in illicit 
liquor running observed to be "heavily loaded" and "weighted with 
something"); Stobble v. United States, 7th Cir., 1937, 91 F. 2d 69, 

70 ("one-ounce colored envelopes of the character in which herein is 
usually packed”). 

The officers, having probable cause to believe both premises were 
secret hideouts for illegal activities, were justified in inferring that 

those who entered at the significant time of day were probably 
participants in the operation of the numbers game. Wyche v. United 
States , supra ; Beard v . United States , 1935, 65 App. D. C. 231, 238, 

82 F. 2d 837, 844, cert. den. 298 U.S. 655, 56 S. Ct. 675, 80 L. Ed. 
1382; Cantrell v. United State s, 5th Cir., 1926, 15 F. 2d 953, 954, 
cert. den. 273 U.S. 768, 47 S- Ct. 572, 71 L. Ed. 882. The police 
had a right to believe that George Bell, a suspected numbers operator, 
was a "pick-up man” by his presence with paper bag at 2126 10th Street, 
N. W., and because he had been seen going from these premises to his 
home at 1304 Gallaudet Street, N. E., with paper bag, and a known num¬ 
bers operator, one Larkin King, had been seen entering and leaving his 
residence, that in his home there was numbers paraphrenalia. 

In addition to cases which hold that search warrants may not issue 
upon mere belief, suspicion, or conjecture, defendants rely upon the 
opinion of this Court in United States v. Johnson , supra, as requiring 
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that the evidence seized at the various premises be suppressed. In 
that case, however, the premises searched were the private dwelling 
of a stranger involved in no way in the operation of a lottery, and there 
was not present the element of a planned convergence of known and 
suspected numbers operators. The Johnson case is therefore not in 
point. 

Defendants challenge the accuracy of the affidavit, adverting to 
certain alleged discrepencies as to the time when the officers made 
observations of persons and premises as between the affidavits here 
and the affidavits in three other cases. An examination of the affidavits 
2194 indicates at most that some of the times were stated as approxi¬ 

mations, such as ’’about 2:40 p. m. ”. Thus where conflicts in times 
occur, they fail to reflect upon the veracity of the officers and are not 
materially significant in testing the correctness of the affidavit. 

Defendants allege that the observations were begun as a result of 
evidence illegally seized on October 20, 1953, from Barbara Towles and 
James Shay and suppressed in another case in the Court, and therefore 
evidence seized under the search warrants here, as the ’’fruits of a 
poisonous tree”, must likewise be suppressed. Nardone v. United State s, 
1939, 308 U.S. 338, 60S. Ct. 266, 84 L. Ed. 307. While evidence il¬ 
legally acquired may not be used in any way, the officers may use any in¬ 
formation and knowledge gained fran independent sources. Silverthorne 
Lumber Co . v. United States, 1920, 251 U.S. 385, 40 S. Ct. 182, 64 
L. Ed. 319; Coplon v. United States , 1951, 89 U.S. App. D. C. 103, 

191 F. 2d 749, cert, den. 342 U.S. 926, 72 S. Ct. 363, 96 L. Ed. 690. 
Here the affidavit of the police officers, as well as their testimony at 
the hearing, show that the observations were begun as a result of a 
complaint that Bossy Glover was picking up numbers, information that 
was independent of the evidence suppressed at the earlier motion. 

Defendants also maintain, granting the search warrants were le¬ 
gally issued, that they were illegally executed in that the searches were 
executed in the nighttime although the officers did not have positive knowl¬ 
edge the property was concealed on the premises. Rule 41 (c), Federal 
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Rules of Criminal Procedure. The return on the warrants show some 
of them were executed at 6:00 p. m. on February 3, 1954. Evi¬ 
dence introduced by defendants show that sunset occurred on that date 
at 5:31 p. m. The officer executing the warrant testified that the search 
began about 4:30 p. m. in the daytime, but, because of the varied charac¬ 
ter and large amount of property seized, the inventory was not completed 
until 6:00 p. m. in the nighttime. It was sufficient that the search began 
in the daytime although it continued after dark. Just as it was necessary 
to introduce evidence to determine whether it was a day or night search, 
so evidence to explain whether the time stated in the return was the time 
when the search began or when it ended was likewise admissible. The 
Court accordingly finds the warrants were not illegally executed. 

The Court concludes, in the light of the particular circumstances 
of the case from the facts set forth in the affidavit, that the police offi¬ 
cers had probable cause to believe, through personal contact, knowl¬ 
edge, observation and information that the premises for which the search 
warrants were issued were being used for the operations of a numbers 
lottery and that evidence of crime was there concealed. Defendants’ mo¬ 
tions to suppress evidence and to return property will be denied. 

n. Motions to Inspect Documents and for Statements of Witnesses. 
Under the opinion of the United States Court of Appeals for the Dis¬ 
trict of Columbia Circuit in Fryer v. United States , 1953, 93 U. S. App. 

D. C. 34, 207 F. 2d 134, cert . den.346 U.S. 885, 74 S. Ct. 135, 98 L. Ed. 
389, reh. den. 346 U.S. 928, 74 S. Ct. 305, 98 L. Ed. 420, defendants are 
entitled to inspection before trial of documents and statements which are 

or may become evidence. * * * 

******* 

/S/ Bolitha J. Laws, Chief Judge 


January 10,1955. 
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2198 [Filed Jan. 17, 1955] 

MOTION FOR RECONSIDERATION OF MOTION 
TO QUASH WARRANTS AND SUPPRESS EVIDENCE 
Come now the defendants in the above-entitled case, by and through 
their respective attorneys, and move this Honorable Court for reconsid¬ 
eration of their motions to quash warrants and suppress evidence and as 
reasons therefore, state as follows: 

1. That the search warrants were improvidently granted, were 

not based upon adequate legal probable cause, and were illegally executed, 
all in violation of the Constitution of the United States; 

2. And for such further and other reasons as may be advanced at 
the hearing upon this motion. 

George E. C. Hayes 
Curtis P. Mitchell 
Henry L. Johnson 
William B. Bryant 

Attorneys for Defendants 
By William B. Bryant 

******* 


2199 [Filed Feb. 15, 1955] 

MEMORANDUM 

Following the opinion of this Court on January 10, 1955, defendants 
moved for reconsideration of the motion to quash warrants and suppress 
evidence. In addition, a motion to quash arrest without warrant and sup¬ 
press eivdence have been argued on behalf of defendants Owens and 
Wright. 

Defendants argue all operative facts must be disclosed in an affi¬ 
davit for a search or arrest warrant, and it is insufficient to describe 
persons observed as ’’known” or ’’suspected” numbers operators without 
stating the grounds on which these descriptions are based. It is not 
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necessary that the affidavit state all the facts and circumstances 
known to the officers, but it need only set forth sufficient facts in 
a short and concise manner to establish probable cause. If the descrip¬ 
tion is incorrect, counsel has opportunity to challenge it at the hear¬ 
ing. See United States v. Henderson , Crim. No. 52- 54, where this 
Court granted a motion to suppress evidence when at the hearing it was 
discovered defendant had been mistakenly identified in the affidavit as 
another person with the same name. While it may be desirable that 
the basis of the characterization be stated briefly, it has been accepted 
without challenge. Washington v. United States , 1953, 92 U. S. App. 
D.C. 31, 202 F. 2d 214, cert , den. 345 U.S. 956, 73 S. Ct. 938, 97 
L. Ed. 1377, reh. den. 345 U.S. 1003, 73 S. Ct. 1130, 97 L. Ed. 

1408. Here the words "known” and "suspected" were used by way of 
description to identify the persons observed; their activities were suf¬ 
ficient to establish probable cause. 

With respect to the question as to the occupant of premises 

1628 O Street, N. W., the owner of premises to be searched 
need not be specified where the search is of the premises, not the 
person, United States v. Fitzmaurice , 2d Cir., 1930, 45 F. 2d 
133, and is therefore superfluous. Here probable cause for the 
search existed whether the premises were owned by a numbers oper¬ 
ator or by a stranger. 

Defendants also argue the prosecution may not introduce ex¬ 
trinsic evidence to prove a day-time search which would controvert 
a statement in the return that the premises were searched at 6:00 
p. m., which was night-time. While the return provides for a single 
entry as to the time when premises are searched, a search may 
extend over a period of time. Rule 41 of the Federal Rules of Crim¬ 
inal Procedure requires that the return shall be made promptly and 
shall be accompanied by a written inventory of any property taken. 

It is as logical, therefore, that the return state the time at which 
the search and inventory was completed and the copy served as that 
it show the time when the search began. The testimony as to the 
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time of search was admissible to explain an entry which was possible 
of two interpretations under these circumstances; the testimony does not 
contradict or vary the entry. 

Defendants seek a bill of particulars from the prosecution as to 
which defendants are principals and which accessories or aiders or 
abettors, relying upon United States v. Tantillo et al ., Crim. No. 1604- 
52, affirmed sub nom. Carrado v. United States , 1953, 93 U. S. App. D. C. 
183, 210 F. 2d 712, cert , den , sub nom . Atkins v. United States, 347 
U. S. 1018, 74 S. Ct. 874, 98 L. Ed. 1140, sub nom . Manfredonia v. 

United States , 347 U.S. 1020, 74 S. Ct. 876, 98 L. Ed. 1141. In that 
case all fourteen defendants were charged in a first count with conspiracy 
and in the remaining counts with commission of the substantive offenses, 
both personally and as co-conspirators; motion for bill of particulars was 
granted. Here the counts of the indictment charge specifically which de¬ 
fendants allegedly participated personally in each offense charged. 

Defendants Owens and Wright have moved to quash their arrest 
without warrant and to suppress evidence seized pursuant thereto. They 
2201 had been arrested at the time of execution of a search warrant for 

premises 2126 - 10th Street, N. W., which the accompanying affidavit had 
indicated was a headquarters for operation of a numbers lottery. Defen¬ 
dants argue their mere presence in suspected premises does not make 
them liable to arrest and search without warrant, relying upon United 
States v. Pi Re , 1948, 332 U.S. 581, 68 S. Ct. 222, 92 L. Ed. 210. 

The Supreme Court there held unlawful the search of a passenger in an 
automobile at the same time the driver and the car had with probable cause 
been searched for concealed contraband. The opinion points up the offi¬ 
cers had no reason to assume the passenger had knowledge of an offense 
being committed. Here, on the other hand, there was involved an alleged 
headquarters operation of a numbers game which would be known to all 
persons present; the return on the search warrant indicates the officers 
seized an adding machine, tapes, wrappers and a quantity of other num¬ 
bers paraphernalia. The situation thus falls under the rule in Wyche v. 
United States, 1951, 90 U.S. App. D. C. 67, 193 F. 2d 703, cert , den. 
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342 U.S. 943, 72 S. Ct. 556, 96 L. Ed. 702, reh. den. 343 U.S. 921, 

72 S. Ct. 675, 96 L. Ed. 1334, that presence in a hideout where illegal 
activities are being carried on raises a reasonable inference of probable 
participation in those activities. The arrests and searches incident 
thereto were therefore justified. 

Defendants' motions for reconsideration and to quash arrest and 
suppress evidence will be denied. 

/S/ Bo lit ha Laws 
Chief Judge 

February 15, 1955 


2203 [Filed May 26, 1955] 

UNITED STATES 
v. 

BOSSY GLOVER, Defendant 

On this 26th day of May, 1955, came the attorney of the United 
States; the defendant in proper person and by his attorney, William B. 
Bryant, Esquire; and upon consideration of the government's oral mo¬ 
tion for leave to dismiss Count 11 of the indictment in the above entitled 
case, it is ordered that leave to dismiss Count 11 of the indictment be and 
the same is hereby granted. 

Whereupon the United States Attorney dismisses Count 11 of the in¬ 
dictment in the above entitled case in open Court. 

By Direction Of: 

1 EDWARD A. TAMM 

Presiding Judge 

******* 
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2204 [Filed June 1, 1955] 

On this 1st day of June, 1955, came again the parties aforesaid, 
in manner as aforesaid, and the same jury as aforesaid in this cause, 
the hearing of which was respited on Friday, May 27, 1955; whereupon, 
the hearing of defendants’ motion to suppress evidence is resumed out 
of the presence of the jury, and after argument by counsel the motion is 
by the Court denied; thereupon, the jury returns into Court and after 
further of the evidence being presented, the case is respited until the 
meeting of the Court tomorrow morning. 

By Direction Of: 

EDWARD A. TAMM 
Presiding Judge 

******* 


2205 [Filed June 6, 1955] 

On this 6th day of June, 1955, came again the parties aforesaid, 
in manner as aforesaid, and the same jury as aforesaid in this cause, 
the hearing of which was respited on Friday, June 3, 1955; whereupon, 
the hearing of defendants’ motion to suppress evidence is resumed out 
of the presence of the jury, and after argument by counsel the motion is 
by the Court denied; thereupon, the jury returns into Court and after 
further of the evidence being presented, the case is respited until the 
meeting of the Court tomorrow morning. 

By Direction Of: 

EDWARD A. TAMM 
Presiding Judge 

****** 


* 


2206 [ Filed June 15, 1955] 

On this 15th day of June, 1955, came again the parties aforesaid, 
in manner as aforesaid, and the same jury as aforesaid in this cause, 
the hearing of which was respited yesterday; whereupon, the defendants* 
motions for Judgments of Acquittal heretofore submitted to the Court 
are denied as to all defendants on all counts of the indictment with the 
exception of defendant # 1, George Bell. The Court grants a Judgment 
of Acquittal as to defendant # 1, George Bell, as to Count 31 of the in¬ 
dictment. Judgment of Acquittal is entered as to Count 31 as to the de¬ 
fendant George Bell. 

After submission of prayers to the Court, the case is respited until 
the meeting of the Court tomorrow morning. 

By Direction Of: 

EDWARD A. TAMM 
Presiding Judge 

******* 


2207 [Filed June 17, 1955] 

UNITED STATES 


vs 


1 . 

George Bell 

10. 

Burnie H. King 

3. 

Christine Curtis 

11. 

Larkin C. King 

4. 

James S. Davis 

12. 

Janie Owens 

5. 

Bossy Glover 

13. 

Evelyn V. Parker 

6. 

Wilbert W. Gross 

14. 

James Shay 

7. 

Oliver G. Holsey 

15. 

Barbara L. Towles 

9. 

Daisy P. Johnson 

16. 

Marcellus L. Winston 


17. Jewel 

C. Woods 


Crim. No. 211-54 

Charge: Vio. 18 
USC 371, 22 DCC 
1501, 1502, 1505 


On this 17th day of June, 1955, came again the parties aforesaid, 
in manner as aforesaid, and the same jury as aforesaid in this cause, 
the hearing of which was respited yesterday; whereupon, after the in¬ 
structions of the Court, alternate jurors Joseph Lesser and John B. 
Snyder are excused from further consideration of this case; thereupon 
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the jury retires to consider their verdict. 

The jury returns into Court and upon their oath say that the de¬ 
fendants 1, 4, 5, 10, 11, and 15 are guilty as indicted; that the defen¬ 
dants 3, 6, and 16 are not guilty on Count 1 and guilty on Counts 2 and 
22; that the defendant # 7 is not guilty on Count 1 and guilty on Counts 
2, 12, 13, 14, 15, 16, 25, and 30; that the defendants 9 and 12 are not 
guilty; that the defendant # 13 is not guilty on Counts 1 and 25 and guilty 
on Counts 2, 20 and 21; that the defendant # 14 is not guilty on Count 1 
and guilty on Counts 2 and 23; that the defendant # 17 is not guilty on 
Counts 1 and 27 and guilty on Counts 2 and 22. 

The defendants 9 and 12 are discharged. 

The defendants 1, 3, 5, 6, 7, 10, 14, and 16 are committed. 

The defendants 4, 11, 13, 15 and 17 are permitted to remain on 
bond pending the imposition of sentence. 

The case is referred to the Probation Officer of the Court. 

By Direction Of: 

EDWARD A. TAMM 
Presiding Judge 

******* 


2218 [ Filed Jul. 28, 1955] 

UNITED STATES 
vs. 

1. George Bell 

3. Christine Curtis 

4. James S. Davis 

5. Bossy Glover 

6. Wilbur W. Gross 

7. Oliver G. Holsey 
10. Burnie H. King 

On this 27th day of July, 1955, came the attorney of the United 
States, and the defendants in proper person with the exception of Larkin 
C. King and Evelyn V. Parker, and by their attorneys, Nos. 1, 5, and 


11. Larkin C. King 

13. Evelyn V. Parker 

14. James Shay 

15. Barbara L. Towles 

16. Marcellus L. Winston 

17. Jewel C. Woods 


Crim. No. 211-54 

Charge: Vio. 18 USC 
371; Vio. 22 DCC 
1501, 1502, as 
amended, 1505, 
as amended. 
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16, William B. Bryant, Esquire; Nos. 3 and 6, Saul G. Lichtenberg, 
Esquire; No. 4, DeLong Harris, Esquire; Nos. 7, 13, and 17, Henry 
Lincoln Johnson, Jr., Esquire; Nos. 10, 11, and 15, Curtis P. MitcheU, 
Esquire; and No. 14, George E. C. Hayes, Esquire; whereupon the mo¬ 
tions of defendants Nos. 1, 3, 4, 5, 6, 10, 11, 14, 15, 16, and 17, for 
anew trial and/or judgment of acquittal non obstanto verdicto are re¬ 
sumed and denied; and thereupon the motions of defendants Nos. 7 and 
13, to vacate finding of jury on counts 12 thru 16, 20 and 21, also for 
a new trial are denied; whereupon the oral motions of defendants Nos. 

1, 3, 4, 10, 14, 15, and 17, to set an appeal bond, coming on to be 
heard, after argument by counsel, are by the court denied. 

By Direction Of: 

EDWARD A. TAMM 
Presiding Judge 

******* 


2219 [Filed Aug. 1, 1955] 

UNITED STATES OF AMERICA 
v. 

George Bell 


Criminal No. 211-54 


On this 27th day of July, 1955 came the attorney for the govern¬ 
ment and the defendant appeared in person and by counsel, WiUiam B. 
Bryant, Esquire. 

It Is Adjudged That the defendant has been convicted upon his plea 
of not guilty and a verdict of guilty of the offense of 
Violation of Section 371, Title 18, U. S. Code; 

Violation of Sections 1501, 1502, as amended, 

Title 22 D. C. Code as charged 

and the court having asked the defendant whether he has anything to say 
why judgment should not be pronounced, and no sufficient cause to the 
contrary being shown or appearing to the Court, 
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It Is Adjudged that the defendant is guilty as charged and convicted. 

It Is Adjudged that the defendant is hereby committed to the custody 
of the Attorney General or his authorized representative for imprisonment 
for a period of 

Eight (8) months to Three (3) years on count one; 

Eight (8) months to Three (3) years on count two, 

said sentence to run concurrently with the sentence imposed on 

count one; 

Eight (8) months on count twenty-six, said sentence to run con¬ 
currently with the sentences imposed on counts one and two. 

It Is Ordered that the Clerk deliver a certified copy of this judg- 

t 

ment and commitment to the United States Marshal or other qualified 

officer and that the copy serve as the commitment of the defendant. 

/S/ EDWARD A. TAMM 

United States District Judge 


* * * * * 


2220 [Filed Aug. 1, 1955] 

UNITED STATES OF AMERICA 
v. 

Christine Curtis 


On this 27th day of July, 1955 came the attorney for the govern¬ 
ment and the defendant appeared in person and by counsel, Saul G. 
Lichtenberg, Esquire. 

It Is Adjudged that the defendant has been convicted upon her plea 
of not guilty and a verdict of guilt of the offenses of 
Violation of Sections 1501, 1502, as amended, 

Title 22, D. C. Code - - as charged in counts two and 
twenty-two, and the court having asked the defendant whether he has 
anything to say why judgment should not be pronounced, and no suffi¬ 
cient cause to the contrary being shown or appearing to the Court, 
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It Is Adjudged that the defendant is guilty as charged and convicted. 

It Is Adjudged that the defendant is hereby committed to the custo¬ 
dy of the Attorney General or his authorized representative for imprison¬ 
ment for a period of 

Nine (9) months to Twenty-seven (27) months on count two; 

Nine (9) months on count twenty-two, said sentence to run con¬ 
currently with the sentence imposed on count two. 

It Is Ordered that the Clerk deliver a certified copy of this judg¬ 
ment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment-of the defendant. 

/S/ EDWARD A. TAMM 

United States District Judge 

* * * * * * * 


2221 [Filed Aug. 1, 1955] 

UNITED STATES OF AMERICA : 

v. I 

James S. Davis I 

On this 27th day of July, 1955 came the attorney for the govern¬ 
ment and the defendant appeared in person and by counsel, DeLong Har¬ 
ris, Esquire. 

It Is Adjudged that the defendant has been convicted upon his plea 
of not guilty and a verdict of guilty of the offenses of 
Violation of Section 371, Title 18, U.S. Code; 

Violation of Sections 1501, 1502, as amended, 

Title 22, D. C. Code. - - as charged 

and the court having asked the defendant whether he has anything to 
say why judgment should not be pronounced, and no sufficient cause 
to the contrary being shown or appearing to the Court, 

It Is Adjudged that the defendant is guilty as charged and convicted. 



It Is Adjudged that the defendant is hereby committed to the cus¬ 
tody of the Attorney General or his authorized representative for impris¬ 
onment for a period of 

Eight (8) months to Three (3) years on count one; 

Eight (8) months to Three (3) years on coimt two, said sentence 
to run concurrently with the sentence imposed on coimt one; 

Eight (8) months on count twenty-two, said sentence to run con¬ 
currently with the sentences imposed on counts one and two. 

It Is Ordered that the Clerk deliver a certified copy of this judg¬ 
ment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 

/S/ EDWARD A. TAMM 

United States District Judge 

* * * * * * * 


2222 [Filed Aug. 1, 1955] 

UNITED STATES OF AMERICA : 

v. * 

Bossy Glover ! 

On this 27th day of July, 1955 came the attorney for the govern¬ 
ment and the defendant appeared in person and by counsel, William B. 
Bryant, Esquire. 

It Is Adjudged that the defendant has been convicted upon his plea 
of not guilty and a verdict of guilty of the offenses of 
Violation of Section 371, Title 18, U. S. Code; 

Violation of Sections 1501, 1502, as amended, 

1505, as amended, Title 22, D. C. Code — as charged 
and the court having asked the defendant whether he has anything to say 
why judgment should not be pronounced, and no sufficient cause to the 
contrary being shown or appearing to the Court, 

It Is Adjudged that the defendant is guilty as charged and convicted. 
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It Is Adjudged that the defendant is hereby committed to the custody 
of the Attorney General or his authorized representative for imprison¬ 
ment for a period of Six (6) months to Eighteen (18) months on count 
one; Six (6) months to Eighteen (18) months on each of counts two, three, 
four, five, six, seven, eight, nine, and ten, said sentences by the 
counts to run concurrently and to run concurrently with the sentence 
imposed on count one; Six (6) months on count twenty-four, said sen¬ 
tence to take effect at the expiration of the sentences imposed on counts 
one through ten; Six (6) months on count twenty-nine, said sentence to 
run concurrently with the sentence imposed on count twenty-four. 

It Is Ordered that the Clerk deliver a certified copy of this judg¬ 
ment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 

/S/ EDWARD A. TAMM 

United States District Judge. 

******* 


2223 [Filed Aug. 1, 1955] 

UNITED STATES OF AMERICA I 
v. I 

Wilbert W. Gross I 

On this 27th day of July, 1955 came the attorney for the govern¬ 
ment and the defendant appeared in person and by counsel, Saul G. 
Lichtenberg, Esquire. 

It Is Adjudged that the defendant has been convicted upon his plea 
of not guilty and a verdict of guilty of the offenses of 

Violation of Sections 1501, 1502 as amended, Title 22, D. C. Code 
as charged in counts two and twenty-two and the court having asked the 
defendant whether he has anything to say why judgment should not be 
pronounced, and no sufficient cause to the contrary being shown or ap¬ 
pearing to the Court, 


39 


It Is Adjudged that the defendant is guilty as charged and convicted. 

It Is Adjudged that the defendant is hereby committed to the cus¬ 
tody of the Attorney General or his authorized representative for im¬ 
prisonment for a period of 

Nine (9) months to Twenty-seven (27) months on count two; 

Nine (9) months on count twenty-two, said sentence to run con¬ 
currently with the sentence imposed on count two. 

It Is Ordered that the Clerk deliver a certified copy of this judg¬ 
ment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 

/S/ EDWARD' A. TAMM 

United States District Judge. 

******* 


2224 [FiledAug. 1, 1955] 

UNITED STATES OF AMERICA *. 

v. I 

Oliver G. Holsey I 

On this 27th day of July, 1955, came the attorney for the govern¬ 
ment and the defendant appeared in person and by counsel, Henry Lin¬ 
coln Johnson, Jr., Esquire. 

It Is Adjudged that the defendant has been convicted upon his plea 
of not guilty and a verdict of guilty of the offenses of 

Violation of Sections 1501, 1502 as amended, 1505 as amended, 
Title 22 D. C. Code 

as charged in counts 2, 12, 13, 14, 15, 16, 25, and 30, and the court 
having asked the defendant whether he has anything to say why judgment 
should not be pronounced, and no sufficient cause to the contrary being 
shown or appearing to the Court, 

It Is Adjudged that the defendant is guilty as charged and convic¬ 
ted. 
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It Is Adjudged that the defendant is hereby committed to the cus¬ 
tody of the Attorney General or his authorized representative for im¬ 
prisonment for a period of 

* 

Seven (7) months to Twenty-one (21) months on count two; 

Seven (7) months to Twenty-one (21) months on each of counts 
twelve, thirteen, fourteen, fifteen, sixteen, twenty-five and 
thirty, said sentences by the counts to run concurrently and 
to run concurrently with the sentence imposed on count two. 

It Is Ordered that the Clerk deliver a certified copy of this judg¬ 
ment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 

/S/ EDWARD A. TAMM 

United States District Judge 

******* 


2225 [Filed Aug. 1, 1955] 

UNITED STATES OF AMERICA ! 

v. I 

Burnie H. King I 

On this 27th day of July, 1955 came the attorney for the govern¬ 
ment and the defendant appeared in person and by counsel, Curtis P. 
Mitchell, Esquire. 

It Is Adjudged that the defendant has been convicted upon his plea 
of not guilty and a verdict of guilty of the offenses of 
Violation of Section 371, Title 18, U. S. Code; 

Violation of Sections 1501, 1502, as amended, 1505, as amended, 
Title 22, D. C. Code — as charged 

and the court having asked the defendant whether he has anything to say 
why judgment should not be pronounced, and no sufficient cause to the 
contrary being shown or appearing to the Court, 

It Is Adjudged that the defendant is guilty as charged and con¬ 


victed. 
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It Is Adjudged that the defendant is hereby committed to the cus¬ 
tody of the Attorney General or his authorized representative for im¬ 
prisonment for a period of 

Twenty (20) months to Five (5) years on count one; One (1) 
year to Three (3) years on count two, said sentence to run 
concurrently with the sentence imposed on count one; Eight 
(8) months on count twenty-two, said sentence to take effect 
at the expiration of the sentence imposed on count one; Eight 
(8) months on count twenty-seven, said sentence to run con¬ 
currently with the sentence imposed on count twenty-two. 

It Is Ordered that the Clerk deliver a certified copy of this judg¬ 
ment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 

/S/ EDWARD A. TAMM 

United States District Judge. 

******* 


2226 [Filed Aug. 1, 1955] 

UNITED STATES OF AMERICA I 
v. I 

James Shay ! 

On this 27th day of July, 1955 came the attorney for the govern¬ 
ment and the defendant appeared in person by counsel, George E. C. 
Hayes, Esquire. 

It Is Adjudged that the defendant has been convicted upon his 
plea of not guilty and a verdict of guilty of the offenses of 

Violation of Sections 1501, 1502, as amended, Title 22 D. C. 
Code. 

as charged in counts two and twenty-three, and the court having asked 
the defendant whether he has anything to say why judgment should not 
be pronounced, and no sufficient cause to the contrary being shown 
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appearing to the Court, 

It Is Adjudged that the defendant is guilty as charged and convicted. 

It Is Adjudged that the defendant is hereby committed to the custody 
of the Attorney General or his authorized representative for imprison¬ 
ment for a period of 

Ten (10) months to Thirty (30) months on count two; 

One (1) year on count twenty-two, said sentence to run con¬ 
currently with the sentence imposed on count two. 

It Is Ordered that the Clerk deliver a certified copy of this judg¬ 
ment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 

/S/ EDWARD A. TAMM 

United States District Judge. 

****** 


2229 [Filed Aug. 1, 1955] 

UNITED STATES OF AMERICA : 

v. ! 

Jewel C. Woods 

On this 27th day of July, 1955 came the attorney for the govern¬ 
ment and the defendant appeared in person and by counsel, Henry Lin¬ 
coln Johnson, Jr., Esquire. 

It Is Adjudged that the defendant has been convicted upon his plea 
of not guilty and a verdict of guilty of the offenses of 

Violation of Sections 1501, 1502, as amended, Title 22, 

D. C. Code 

as charged in counts two and twenty-two, and the court having asked 
the defendant whether he has anything to say why judgment should not 
be pronounced, and no sufficient cause to the contrary being shown 
or appearing to the Court r 
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It Is Adjudged that the defendant is guilty as charged and con¬ 
victed. 

It Is adjudged that the defendant is hereby committed to the cus¬ 
tody of the Attorney General or his authorized representative for im¬ 
prisonment for a period of 

Five (5) months to Fifteen (15) months on count two; 

Five (5) months to Fifteen (15) months on count twenty- 
two, said sentence to run concurrently with the sentence 
imposed on count two. 

It Is Ordered that the clerk deliver a certified copy of this judg¬ 
ment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 

/S/ EDWARD A. TAMM 

United States District Judge. 

******* 


2264 United States of America 
v. 

2126 10th St., N. W. (entire 
premises) occupied by Bernie 
King and Janie E. Owens. 

BEFORE Cyril S. Lawrence 

(Name of Commissioner) 

The undersigned being duly sworn deposes and says: 

That he (has reason to believe) that (on the premises known as) 

2126 10th St., N. W. (entire premises) Washington, in the District of 

Columbia there is now being concealed certain property, namely lottery 

tickets, lottery policies, or any book, paper, memorandum, or device 

used in setting up, promoting, or maintaining a policy lottery. The facts 

to sustain this are as set forth in the affidavit attached hereto and made 

a part hereof. [Received Feb. 9, 1954] 

which are in violation of DCC T. 22, Sec. 1501 and 1502 (here give al¬ 
leged grounds for search and seizure) 


) Affidavit for Search Warrant 


) 

) 

) 

) 

) 


Commissioner’s Docket No. 16 

Case No. 7918 


U. S. Court House, Washington D. C. 
(Address of Commissioner) 
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And that the facts tending to establish the foregoing grounds for 
issuance of a Search Warrant are as follows: See the affidavit attached 
hereto and made a part hereof. 

/S/ Pvt. Generalee Robinson, Morals Div. MP 

/S/ Pvt. Burtel M. Jefferson, Morals Div. MP 

/S/ Pvt. Tarver J. Thomas, Morals Div. MPDC 
(Signature of Affiant) 

Sworn to before me, and subscribed in my presence, Feb. 3, 1954. 

/S/ Cyril Lawrence 

United States Commissioner 


Statement of Facts Relative to Request for U. S. Commissioners 
Arrest and Search Warrants for the Following Individuals and 
Premises for Violations of the Lottery Laws of the District of 
Columbia . 

Arrest Warrants 

Bernie King, colored, 2213 9th St., N. W., Washington, D. C. 

Bossy Glover, colored, 41 L St., N. W. Washington, D. C. 

James Shay, colored, 1921 M St., N.W., Washington, D. C. (Apt. 4) 
Larkin King, colored, 2213 9th St., N W., Washington, D. C. 

James Davis, colored, 12 N Street, N.W., Washington, D. C. 

Wilbert Gross, colored, 2201 2nd St., N.W. Washington, D. C. 

Marcellus Winston, colored, 2242 12th St., N. W., Washington, D. C. 

Jewel C. Miller, colored, 5 Adams St., N.W., Wash. D. C. 

Christine Curtis, colored, 2705 12th St., N. E., Washington, D. C. 

Barbara Towles, colored, 4617 Clay St., N. E., Washington, D. C. 

George Bell, Col., 1304 Gallaudet St., N. E., Apt. 201, Wash., D. C. 

John Doe #1, known as Mack, colored, 35-40 yrs., dark brn skin, 5’10”, 
190 lbs., wears eyeglasses - driver of Tri - Cab # 130 
Search Warrants 

41 L St., N. W., Wash., D. C. (entire premises) occupied by Bossy Glover 
2126 10th St., N.W. (entire premises) occupied by Bernie King & Janie 
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1628 O St., N. W., Wash., D. C. (entire 1st floor) occupied by Jewel C. 

Miller and Benjamin T. Lewis 

54 M St., N. W., Wash., D. C. (basement, janitor's qtrs) occupied by 
Oliver Holsey 

1304 Galleudet St., N. E., Wash., DC (entire premises of Apt 201, oc¬ 
cupied by George Bell 

Having received a complaint that number bets were being written 
and picked up by a colored man known as Bossy Glover in the unit block 
of M Street, N.W., Washington, D. C., Pvts. Tarver J. Thomas and 
Burtell M. Jefferson, MPDC, Morals Division, were assigned to make 
an investigation. 

About 1:30 p. m., Nov. 16, 1953, Pvt. Tarver J. Thomas observed 
Bossy Glover come out of 41 L St., N. W., get into a 1946 Chevrolet Sedan, 
D. C. tags 3-3565, listed in the name of Bossy Glover, 41 L St., N. W., at 
which time the coat pocket of Glover was seen to have a very noticeable 
bulge, which was believed to have been caused by number slips or other 
numbers paraphernalia, and drive off. He was followed to the unit block 
of M Street, N.W., parked his car, and entered 54 M St., N.W. remained 
about five minutes, returned to his car with coat pocket still bulging, and 
was followed to North Capitol and P St., N.W., where he parked and 
entered 33 P Street, N. E. He remained in these premises about five 
minutes, came out with coat pocket still bulging, and then went to and 
entered 21 P St., N. E. He remained in those premises about five min- 
ites, and when he left there was a noticeable bulge in his right pants pock¬ 
et, believed to have been caused by number slips or other numbers para¬ 
phernalia. He then entered #6 P St., N. E., remained about five minutes, 
came out with pockets still bulging, got into his car, and was followed to 
the 1000 block of Euclid St., N. W., where he parked. He got out of his 
car with pockets still bulging and entered 1014 Euclid St., N.W. About 
10 minutes later a 1952 Plymouth Sedan, DC E-681 (listed to Larkin King, 
2213 9th St., N. W.) operated by James Shay, a known numbers operator, 
parked in the 2700 block of 11th St., N.W. Shay then got out of this car 
and was observed to enter 1014 Euclid St., N.W. About five minutes 
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later Bossy Glover was seen to come out of these premises and at this 
time his pockets were not bulging. He was accompanied by an unidenti¬ 
fied colored man and both got in Glover T s car and drove off. About two 
minutes later Shay came out of these same premises with a large bulge 
noted in the right side of his suit coat, believed to be number slips or 
other numbers paraphernalia, got in the 1952 Plymouth Sedan, D. C. 
#E-681 and drove off. 

About 1:30 p. m., November 17, 1953, pvts. Thomas and Jeffer¬ 
son observed Bossy Glover come out of 41 L Street, N. W., with pockets 
bulging, and he followed the same pattern as regards his stops as he did 
on Nov. 16, 1953. After leaving #5 P Street, N. E., he returned to his 
car and drove off, with pockets still bulging. He was lost in traffic at 
North Capitol and Bates St., N.W. 

About 1:30 p. m., Nov. 18, 1953, Pvt. Thomas observed Bossy 
Glover come out of 41 L St., N. W., with pockets bulging, and he fol¬ 
lowed the same pattern as regards his steps as he did on Nov. 16th and 
17th, 1953. After he made his last stop at #5 P St., N. E., he was fol¬ 
lowed back to 41 L St., N.W. About 2:20 pm, Pvt. Thomas observed 
Glover enter the rear of 41 L St., N. W. He remained inside for about 
five minutes, then came out of the rear of these premises, and at that 
time a 1941 Studebaker Sedan, bearing D. C. tags K-5921 (listed to James 
Davis, 12 N St., N. W.) and being operated by James Davis, a known 
numbers pickup man, parked in the alley rear of 41 L St., N. W. Davis 
got out of his car and Glover turned over to him a large brown paper bag, 
believed to contain number slips or other numbers paraphernalia, which 
Davis then placed in the trunk of his Studebaker Sedan. Davis then got 
in his car and drove off. At this time, Glover got into his car (Chevrolet 
Sedan, D. C. 3-3565) and also drove off. He was followed to the 1000 
block of W St., N. W., where he parked, got out of his car with pants 
pockets bulging and was seen to enter 2126 10th St., N.W. through the 
rear. The officers had previous reliable information that premises 
2126 10th St., N. W., were being used as a numbers drop, and counting 
house for the money received from number bets. At 3:00 p. m., Glover 
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was seen to come out of 2126 10th St., N. W., get in his car and drive off. 
About the same time, James Shay was seen to walk north on 10th St., 

N. W., with pockets bulging, believed to contain number slips and money, 
and enter 2126 10th St., N.W. At 3:30 p. m., George Bell, a suspected 
numbers writer, driving a 1952 Oldsmobile Sedan, D. C. tags 1-2444 
(listed to Mary Bell, 1304 Gallaudet St., N. E.) parked his car at 10th 
and V Sts., N. W., got out of his car carrying a brown paper bag, believed 
to contain number slips and money, and entered 2126 10th St., N.W. He 
remained in the premises about five minutes, then came out without the 
brown paper bag, got in his car and drove off. 

About 1:45 p. m., Nov. 19, 1953, Officers Thomas and Jefferson 
observed Bossy Glover park at North Capitol and P Street, N. W., and 
get out of his car and enter 33 P Street, N. E., remain there about five 
minutes, come out and then enter 21 P Street, N. E. He came out of 
these premises and was seen to enter #9 P St., N. E., remained inside 
about five minutes, then came out with his pockets noticeably bulging. 

He then entered #6 P Street, N. E., remained inside about five minutes, 
came out, returned to his car with pockets still bulging, and was then 
followed to the rear of 41 L Street, N. W., where he got out of his car 
and entered 41 L Street, N.W. About 2:20 p. m„ Glover came out of the 
rear of 41 L Street, N.W., and about three minutes later the 1941 Stude- 
baker Sedan, K-5921, driven by James Davis, parked in the rear of 41 
L Street, N.W. Davis got out of his car, walked over to Glover, and 
Glover handed him a large brown paper bag, believed to contain number 
slips, money, or other numbers paraphernalia. Davis then got back in 
his car and drove off. About 2:30 p. m., Officers Thomas and Jefferson 
went to the vicinity of Tenth and W Streets, N. W., and at about 2:35 
p. m., this date, Officers Thomas and Jefferson observed Bossy Glover, 
who was known to be picking up numbers, park the Chevrolet Sedan, 

DC 3-3565 on the north side of the 1100 block of W Street, N.W., walk 
south through an alley and enter the rear of premises 2126 10th Street, 
N.W. 
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About 2:45 p. m., Nov. 19, 1953, James Shay was seen to enter 
2126 10th Street, N. W., with his overcoat pocket bulging, believed to be 
caused by number slips. 

About 2:47 p. m., Nov. 19, 1953, Bernie King was seen walking 
north in the 2100 block of 10th St., N. W. carrying a large brown paper 
bag, believed to have contained number slips or numbers paraphernalia, 
which he took into premises 2126 10th St., N. W. 

About 2:50 p. m., Nov. 19, 1953, Bossy Glover was seen to leave 
the rear of premises 2126 10th St., N.W., get into his car and drive off. 

About 3:13 p. m., November 19, 1953, Moultrie Wilson, a known 
numbers operator, was seen to drive north on 10th St., N. W., in a 1952 
Ford Sedan, DC J-707, park abreast in this block, and enter premises 
2126 10th St., N. W., carrying a small brown paper bag, believed to con¬ 
tain number slips or other numbers paraphernalia. He remained in these 
premises about 2 minutes, returned to his car without the bag, and drove 
off. 

2267 About 3:25 p. m., Nov. 19, 1953, George Bell, a suspected numbers 

writer, was seen to drive north on 10th St., N. W., make a "you" turn at 
W Street, N.W., and stop in front of 2126 10th St., N.W., at which time 
an unidentified colored man who was a passenger on the front seat of this 
car was seen to carry a brown paper bag, believed to contain number slips, 
into premises 2126 10th St., N.W. He remained inside about two minutes, 
came out minus the brown paper bag, got back into the car, and was driven 
out of the area. 

At about the same time on November 20th and 21st, 1953, Officers 
Thomas and Jefferson observed the same procedure take place involving 
the same persons as that which occurred on November 19, 1953. 

About 2:45 p. m., Dec. 11, 1953, Pvts. Thomas and Jefferson fol¬ 
lowed Bossy Glover from his home at 41 L St., N. W. to the vicinity of 
11th and W Sts., N.W. where he parked the Chevrolet Sedan, DC 3-3565, 
and then got out and entered the rear of 2126 10th St., N.W. with his 
pants pocket noticeably bulging, believed to have been caused by number 
slips or other numbers paraphernalia. 
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About 2:50 p. m., Dec. 12, 1953, Pvt. Thomas again followed Bossy 
Glover from his home at 41 L Sts., N. W. to the vicinity of 11th and W 
Sts., N. W., where he parked his Chevrolet Sedan, D. C. 3-3565, got out and 
entered 2126 10th St., N. W. from the rear. 

About 3:10 p. m., Dec. 12, 1953, James Shay was observed operating 
a 1952 Plymouth Sedan DC tags E-681, which he parked on the corner of 
10th and W Sts., N. W., got out of same and entered premises 2126 10th 
St., N. W., at which time the right pocket of his overcoat had a noticeable 
bulge, believed to be caused by number slips or other numbers parapher¬ 
nalia. 

About 3:12 p. m., Dec. 12, 1953, Bossy Glover and an unidentified 
colored man were seen to leave the rear of 2126 10th St., N. W., enter 
Glover’s car and drive off. About 3:22 p. m., Dec. 12, 1953, Tri-Cab 
No. 130, DC H-9681, with Bernie King as a passenger in same, stopped 
at the corner of 10th and W Sts., N. W., and Bernie King got out with 
his overcoat pockets bulging and entered 2126 10th St., N.W. 

About 3:23 p. m., Dec. 12, 1953, two unidentified colored men were 
seen to enter 2126 10th St., N. W., carrying brown paper bags, believed 
to contain number slips or other numbers paraphernalia. 

About 3:24 p. m., Dec. 12, 1953, an unidentified colored man wear¬ 
ing a chauffeur’s uniform, parked a Buick Sedan, bearing Government 
Tags 7656, in front of 2126 10th St., N. W., and entered same carrying 
a brown paper bag, believed to contain number slips or other numbers 
paraphernalia. 

About 3:30 p. m., Dec. 12, 1953, an unidentified colored woman 
entered premises 2126 10th St., N. W., carrying a brown paper bag, also 
believed to contain number slips or other numbers paraphernalia. 

About 3:00 p. m., Dec. 14, 1953, Pvt. Thomas returned to the vicin¬ 
ity of 10th and W Streets, N. W., and observed Bossy Glover enter the rear 
of premises 2126 10th St., N. W., with his coat pockets noticeably bulging. 
About 3:10 p. m., this date, an unidentified colored man left 2126 10th 
St., N.W. by the front door. About 3:12, p. m„, this date, Glover and 
an unidentified colored man left 2126 10th St., N. W., by the rear, got 
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into Glover’s car and drove off. About 3:15 p. m., this date, James Shay 
parked the Plymouth Sedan, E-681, at 1 Oth and W Streets, N. W., and 
entered 2126 10th St., N. W., with his coat pockets noticeably bulging. 
About 3:25 p. m., Bernie King got out of Tri-Cab No. 130 at the corner 
of 10th and W Sts., N. W. and entered 2126 10th St., N. W., with his coat 
pockets bulging. At 3:30 p. m., this same date, Bernie King came back 
out of 2126 10th St., N. W., his pockets did not have any bulge, got into 
Tri-Cab No. 130 and was driven off. 

About 2:40 p. m., Dec., 16, 1953, Pvts. Thomas and Jefferson fol¬ 
lowed Bossy Glover from 41 L St., N. W., to the vicinity of 10th and W 
Sts., N. W., where he parked his Chevrolet sedan, D. C. 3-3565, and 
altered premises 2126 10th Sts., N.W. from the rear with his pockets 
bulging. About 3:15 p. m,, this date, James Shay was seen to enter 
2126 10th St., N.W. by way of the front door, with his overcoat pockets 
bulging. About 3:20 p. m., this date, Bossy Glover was seen to leave the 
rear of premises 2126 10th St., N. W., accompanied by an unidentified 
colored man, got in Glover’s car and drove off. At this time, Glover’s 
pockets did not have the bulge. About 3:45 p. m., this date, Bernie King 
was seen to enter 2126 10th St., N.W., with his pockets bulging. At 
4:15 p. m. this date, Bernie King left premises 2126 10th St., N. W., 
without his pockets bulging, got into Tri-Cab No. 130 and was driven off. 
About 6:00 p. m., this date, James Shay was seen to leave premises 2126 
10th Street, N.W., and at this time his pockets were not bulging. 

Having positive knowledge that number plays were being made with 
Bossy Glover and in turn transferred to a man known to the officers as 
James Davis, who then carried these numbers to the counting house, 

Pvts. Thomas and Jefferson continued their investigation and observations. 

About 2:10 p. m., Dec. 26, 1953, Officers Thomas and Jefferson 
observed Bossy Glover’s car, 1946 Chevrolet Sedan, DC 3-3565, parked 
in the unit block of P Street, N. E. About 2:12 p. m., Glover was seen 
to walk to his car at which time his coat pockets were seen to have a very 
noticeable bulge. This car was then followed by the officers north on 
North Capitol St., west on Bryant Street, N. W., and when in the vicinity 
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of Fourth and Bryant Streets, N.W., he was observed to stop. At this 
time, a colored man known to us as James Davis was seen to approach 
Glover’s car, his overcoat pockets having a very decided bulge. Davis 
then got in the passenger side of the car and this car was followed and 
lost in traffic. About 2:40 p. m., this date, Glover was seen to park his 
car on 11th Street, N.W., and enter the rear of 2126 10th St., N.W. with 
his pants pockets bulging. About 6:20 p. m., this date, officers Thomas 
and Jefferson observed a 1954 Plymouth Sedan, Dealer’s Tags D-2263, 
listed to Charles Shorter, 2266 9th Street, N.W., driven by a man known 
to them as Larkin King, a known numbers operator, in the area of 10th 
and W Streets, N.W. This car had as passengers in same Bernie King, 
Marcellus Winston, Wilbert Gross, and James Davis, all known numbers 
operators. When at the front of premises 2126 10th St., NW, the car 
stopped, and Bernie King and Marcellus Winston got out of the same, 
entered 2126 10th St., N. W., both carrying brown paper bags, believed 
to contain numbers slips or other numbers paraphernalia. This car then 
was observed to drive off and was followed to the alley, rear of 400 block 
of W Street, N. W., where Wilbert Gross and James Davis left this Ply¬ 
mouth and entered a 1941 Studebaker, DC Tags K-5921 (listed to James 
Davis) and drive off. 

About 2:15 P. M., Dec. 28, 1953, Pvts. Thomas and Jefferson ob¬ 
served Bossy Glover driving west in the 300 block of Bryant St., N. W., 
and when at the corner of Fourth and Bryant Streets, N.W., he was ob¬ 
served to stop his car and was met by James Davis, who approached 
Glover’s car with his overcoat pockets having a noticeable bulge, and 
Davis entered the car. The car was then driven off and lost in traffic. 

About 2:10 p. m., Dec. 29, 1953, Officers Jefferson and Thomas 
returned to the vicinity of Fourth and Bryant Streets, N.W. About 2:15 
p. m., they observed Bossy Glover operating the Chevrolet Sedan DC 
3-3565, west on Bryant Street, N.W., and when in front of Freedman’s 
Hospital, he turned his car around and headed back east on the same street 
on which he was travelling. Glover then pulled in behind a bus and parked 
his car. James Davis was then seen to walk around the side of the bus and 
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ran over to Glover T s car. Glover gave him a large brown paper bag, 
believed to contain number slips or other numbers paraphernalia, and 
Davis placed same in his overcoat pocket. Davis then boarded this bus 
and Glover drove off m his car. This bus was followed to 17th and P 
Streets, N. W., where James Davis was observed to get off, walk south 
on 17th Street, with his clothes pockets still bulging, and enter 1628 O 
Street, N. W., 1st floor. About 6:00 p. m., this same date, Officers 
Jefferson and Thomas returned to the vicinity of 1600 block of O Street, 

N. W. to make further observations. About 6:10 p. m., they observed a 
1954 Plymouth Sedan, bearing D. C. Tags H-9928, and being operated by 
Larkin King, drive through this block on two occasions. On a third oc¬ 
casion he was observed to stop in alleyway 1600 block of O Street, N. W. 
At about 6:15 p. m. the officers observed the following persons leave 
2269 premises 1628 O St., NW, carrying brown paper bags, believed to con¬ 
tain number slips or other numbers paraphernalia and enter the 1954 
Plymouth Sedan, DC N-9928: Bernie King, Marcellus Winston, Wilbert 
Gross and James Davis. This car was then followed to the 2100 block 
of 10th St., N. W. where Bernie King and Marcellus Winston got out of 
the car carrying the brown paper bags, and entered the 400 block of W 
St., N. W. and at this time James Davis and Wilbert Gross were seen 
to leave same and enter the Studebaker K-5921 which was parked on the 
lot. This car was then driven off. 

About 2:10 p. m., Dec. 30, 1953, Officer Thomas returned to the 
vicinity of 4th and Bryant St., N. W., where he observed James Davis 
walking east on Bryant St., N. W., in the 300 block, his coat pockets 
bulging, and about the same time, Larkin King was observed as a passen¬ 
ger in Tri-Cab # 130, going east on Trumbull St., N.W., into the 300 
block of Bryant St., N. W. At about 2:12 p. m., Pvt. Thomas observed 
James Davis in the Chevrolet Sedan, DC 3-3565, and being operated by 
Bossy Glover, going west on Bryant St., N. W. south on 4th St., N. W. 
where the car and passengers were lost in traffic. 

On this date, Dec. 30, 1953, at about 2 p. m., Officer Jefferson 
went to the vicinity of the 1600 block of O St., N.W., to observe the 
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premises 1628 O St., N. W. At 2:10 p. m., he saw a black Plymouth 
Sedan, D. C. tags N-7226 (listed to Charlsie M. King, 1747 Willard St., 
N. W.) and being operated by Bernie King, drive through this block. 

About 2:20 p. m., Christine Curtis, a known female numbers operator, 
was observed walking west through the 1600 block of O St., N.W., hav¬ 
ing in her possession a large brown paper bag which was believed to con¬ 
tain number slips or other numbers paraphernalia and which she carried 
in her left hand. She was seen to enter premises 1628 O St., N. W., and 
a few minutes after her arrival in this address, a light in the front room 
on the first floor was seen to go on. At about 2:27 p. m. a woman known 
as Jewel Miller was seen walking east in the 1600 block of O St., N.W., 
having in her possession a large brown leather pocketbook with a draw¬ 
string top which was slung over her left shoulder and believed to contain 
number slips or other numbers paraphernalia. She entered premises 
1628 O St., N. W., carrying the pocketbook. About 2:35 p. m., Wilbert 
Gross, a known numbers operator, was seen walking west in the 1600 
block of O St., N. W., with his coat pockets bulging. He was seen to 
enter premises 1628 O St., N. W., 1st floor. At 2:40 p. m., James 
Davis was seen walking west in the 1600 block of O St., N. W., with his 
overcoat pockets bulging, and was observed to enter premises 1628 O 
St., N.W. At 2:42 P. M., Barbara Towles, a known female numbers 
operator, was observed walking west in the 1600 block of O St., N.W. 
having in her possession a grey cardboard box which she carried in her 
left hand. It is believed that this box contained number slips or other 
numbers paraphernalia. She was then observed to enter 1628 O St., 1st 
floor, carrying the cardboard box. About 2:45 p. m., Dec. 30, 1953, 
Officer Jefferson observed Marcellus Winston, a suspected numbers 
operator, walking west in the 1600 block of O St., N. W., having in his 
right hand a large brown paper bag believed to contain number slips or 
other numbers paraphernalia, and he was seen to enter premises 1628 
O St., N. W., 1st floor. About 3:00 p. m., Officer Jefferson observed 
Tri-Cab #130, with Larkin King seated on the front seat, stop in front 
of premises 1628 O St., N.W., and King got out carrying a large brown 
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paper bag in his right hand, believed to contain number slips or numbers 
paraphernalia, and entered 1628 O St., N. W., 1st floor. He remained 
inside about 3 minutes, returned to the cab minus the bag, and then the 
cab went west on O St., N.W., with Larkin King still a passenger. The 
premises were kept under observation until 3:45 p. m., and no other persons 
were seen to enter or leave after Larkin King T s departure. 

About 2 p. m., Dec. 31, 1953, Officer Jefferson returned to the vicin¬ 
ity of the 1600 block of O St., N.W., and about 2:20 p. m. observed Bar¬ 
bara Towles walking east in the 1600 block of O St., N.W. carrying a 
brown paper bag in her left hand, believed to contain number slips or num¬ 
bers paraphernalia. She entered 1628 O St., N.W., 1st floor, with this 
bag. In about 2 minutes she came out and did not have the paper bag in her 
possession She walked west on O St., N. W. and out of view. About 5 
minutes later she was seen walking east on O St., N.W. having in her 
possession a magazine with a red cover and reentered 1628 O St., N.W. 
About 2:28 p. m., Jewel Miller was seen walking east in the 1600 block 
of O St., N.W., having in her possession a large drawstring pocketbook 
that she had been seen to carry on Dec. 30, 1953, and entered 1628 O St., 
N.W., 1st floor. About 2:30 p. m., Wilbert Gross was observed walking 
west in the 1600 block of O St., N. W., wearing a blue sport jacket, the 
pockets of which were noticeably bulging. He was seen to enter 1628 O 
St., N.W. At 2:33 p. m., Christine Curtis was observed walking east in 
the 1600 block of O St., N.W., carrying a large brown paper bag, believed 
to contain number slips or numbers paraphernalia. She entered premises 
1628 O St., N. W., with the brown paper bag still in her possession. About 
2:37 p. m. James Davis W alked east in the 1600 block of O St., N. W. 
wearing a blue overcoat, the pockets of which were bulging, and entered 
1628 O St., N. W. About 2:47 p. m., Marcellus Winston walked east in 
the 1600 block of O St., N.W., wearing a brown topcoat, with his 
right hand in pocket of same as if he was concealing something therein. 
Before entering 1628 O St., N. W., he took from underneath his coat a 
brown paper bag and entered 1628 O St., N. W., this bag believed to con¬ 
tain number slips or other numbers paraphernalia. About 3:05 p. m., 
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Tri-Cab #130, with Larkin King as a passenger on the front seat, stopped 
in front of 1628 O St., N.W., and King got out carrying a brown paper 
bag and entered 1628 O St., N. W. , 1st floor. He remained inside about 
3 minutes, came out, got back in the cab minus the bag, and then went 
east on O St., N.W. These premises were kept under observation until 
3:45 p. m. and no other persons were seen to enter or leave after Larkin 
King’s departure. 

About 1:45 p. m., Jan. 4, 1954, Pvts. Thomas and Jefferson ob¬ 
served Bossy Glover park the Chevrolet, DC 3-3565, in the unit block of 
M St., N. W., leave same, and enter premises 54 M St., N. W. He remained 
inside about 10 minutes, after which he left the building, got into his car, 
and drove off. He was followed to the unit block of P St., N. E., where he 
again parked his car, got out, and was seen to enter #5 P St., N. E. About 
15 minutes later, Glover was seen returning to his car, at which time it 
was noticed that the pocket of his jacket had a large noticeable bulge. Glo¬ 
ver then entered his car and drove off, and was followed to the vicinity of 
1st and O Sts., N.W., where James Davis entered his car at this point. 

They both then drove off. About 2:45 p. m., this same date, Bossy Glover 
was seen to park his car in the vicinity of 11th and W Sts., N. W., and enter 
premises 2126 10th St., N. W., from the rear. 

About 1:45 p. m., Jan. 14, 1954, Bossy Glover was seen to leave 
41 L St., N.W. enter his car and drive to the unit block of M St., N.W. 
where he parked, and was then seen to enter 54 M St., N. W. where he 
remained inside about 10 minutes. When Glover returned to his car, he 
was followed to the unit block of P St., N. E., where he was then seen to 
enter #7 P St., N. E., basement and remained about 5 minutes. Glover 
was then observed to leave those premises with Ms coat pockets bulging, 
and walked east on P St., N. E. He was seen about 10 minutes later en¬ 
tering his car with pockets still bulging, after which he left the area. 

About 10:15 a. m., Jan. 18, 1954, Pvt. Generalee Robinson, MPDC, 
Morals Division, went to the basement of 54 M St., N. W., after having 
received reliable information that the persons occupying the janitor’s 
quarters at this address were writing numbers and turning them in to 
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Bossy Glover. While therein Officer Robinson contacted a colored woman, 
dark brown skin, 5'5", 130 lbs., 39 yrs., called Rose, who will herein¬ 
after be referred to as Jane Doe #1. Pvt. Robinson was able to make the 
following number bets with this woman: 200 for 25? and 643 for 25?. Pvt. 
Robinson received a copy of his plays on the flap of a white envelope which 
had been written on same by this colored woman who then recorded the 
number bets on a white envelope along with other numbers. About 1:45 
p. m., this date, Pvts. Thomas, Jefferson and Robinson observed Glo¬ 
ver park his car in the unit block of M St., N. W., and enter 54 M St., 

N. W., and at this time he was followed by Pvt. Robinson and seen to enter 
the janitor's quarters in the basement. Glover remained in the premises 
about 10 minutes, after which he returned to his car with coat pockets bulg¬ 
ing, and drove away. He was followed to the unit block of P St., N. E., and 
seen to enter #5 P St., N. E., where he remained about 5 minutes, came 
out with pockets still bulging, and then was seen to enter #7 P St., N. E., 
where he remained about 5 minutes, came out, and walked east on P St., 

N. E. Glover was later seen entering his car with pockets still bulging 
and drove off. 

About 11:00 a. m., Jan. 19, 1954, Pvt. Robinson returned to 54 MSt., 
N.W., Janitor's quarters, contacted Jane Doe #1, and played 200 for 25? 
and 643 for 25? with her, paying her the sum of 50?. Jane Doe #1 recorded 
the plays on a white envelope and gave Pvt. Robinson a receipt for same 
on a piece of the flap of the same envelope. Pvt. Robinson then left the 
premises. About 1:45 p. m., this date, Bossy Glover was seen to park in 
unit block of M St., N.W., and then enter premises 54 M St., N.W. where 
Pvt. Robinson observed him enter the Janitor's quarters and remain about 
10 minutes, after which he left with his pockets bulging, got back in his car 
and drove off. 

About 10 a. m., Jan. 20, 1954, Pvt. Robinson returned to 54 M St., 
N.W., janitor’s quarters, contacted a colored man, described as light 
brown skin, 5'6", 140 lbs., 38-40 yrs., slender build, who will herein¬ 
after be referred to as John Doe #2, and Pvt. Robinson played 200 for 
25? and 643 for 25? with this man, paying him the sum of 50?. The 
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numbers were recorded on a pink slip of paper which also contained other 
number bets by this colored man. Pvt. Robinson was given a copy of 
his plays on a piece of this same pink paper. The officer then left the 
premises, and later observed Bossy Glover enter the janitor’s quarters 
of these premises about 1:45 p. m. this date. 

About 11:30 a. m., Jan. 21, 1954, Pvt. Robinson returned to jani¬ 
tor’s quarters, of 54 M St., N. W., again contacted John Doe #2 and played 
with him the numbers 200 for 10 cents and 643 for 15 cents, paying this 
man the sum of 25£. John Doe #2 recorded the bets in a regular numbers 
book, gave Pvt. Robinson a duplicate slip for same, which bore the code 
number 54 in upper right-hand corner of the slip. About 1:35 p. m., this 
date, Pvt. Robinson again saw Bossy Glover enter the janitor’s quarters 
of the premises, come out after about 10 minutes, enter his car, and drive 
off. 

About 1:30 p. m., Jan. 23, 1954, Pvt. Robinson again returned to 
54 M St., N. W., janitor’s quarters, contacted John Doe #2, and again 
played with this man the numbers 200 for 10 cents and 643 for 15 cents, 
giving him the sum of 25 cents. This man recorded the plays in a regular 
numbers book, giving Pvt. Robinson a duplicate slip which bore the code 
number 54 in upper right-hand corner. Pvt. Robinson then left the prem¬ 
ises and later observed Bossy Glover enter the janitor’s quarters at about 
1:40 p. m., this date. About 5 minutes later, Glover came out with jacket 
pockets bulging, got in his car, and drove off. 

About 1:30 p. m., Jan. 25, 1954, Bossy Glover parked his car in the 
unit block of M St., N. W., and Officers Robinson and Thomas observed 
him enter 54 M St., N. W., stayed about 10 minutes, came out, got in his 
car and drove off, and it was noted that his coat pockets were noticeably 
bulging. He was followed to North Capitol & P Sts., N. E., where he 
parked his car, and was later seen to enter #5 P St., N. E., About 10 
minutes later Glover was observed to return to his car with pockets still 
bulging and drive to the 1400 block of First St., N.W., where he parked, 
and at this time James Davis was observed to get into Glover’s car, re¬ 
main about 2 minutes, get out and walk to 1st and P Sts., N. W., with his 
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clothes pockets bulging, and get into his own car and drive off. Davis 
was followed to 11th & O Sts., N. W., where he parked his car, got out, 
with pockets still bulging, and walked to 11th & P Sts., N. W., where he 
boarded a west-bound bus. Davis was later seen to leave this bus at 17th 
& P Sts., N.W., walk south on 17th St., N. W., and enter 1628 O St., 

N. W., At about 6:50 p. m., this date, Larkin King was seen driving 1954 
Plymouth Sedan, D. C. Tags N-9928, in the 1600 block of O St., N. W., 
circling the block. About 6:55 p. m., Jewel Miller, Christine Curtis and 
Barbara Towles, came out of first floor apartment of 1628 O St., N.W. 
Christine Curtis and Jewel Miller walked west on O St., N.W., out of 
view, but Barbara Towles returned to the apartment. About 7:15 p. m., 
Bernie King, Marcellus Winston, James Davis and Wilbert Gross, came 
out of this first floor apartment of 1623 O St., N. W., at which time Bernie 
King was carrying a large brown paper bag, believed to contain number 
slips or other numbers paraphernalia. Barbara Towles came to the door 
of the apartment but did not leave. Bernie King, Marcellus Winston, 

James Davis and Wilbert Gross, then got into the 1954 Plymouth, D. C. 
N-9928, which was operated by Larkin King, and they all drove off. 

About 11:30 a. m., Jan. 26, 1954, Officer Robinson returned to 
54 M St., N.W., janitor T s quarters, and at this time contacted a colored 
woman, used. brown skin, 5’7", 28 yrs of age, 160 lbs, called Rene, who 
will hereinafter be referred to as Jane Doe #2, and as a result of conver¬ 
sation with this woman played with her the numbers 200 for 25 cents and 
643 for 25 cents. Jane Doe #2 recorded them in a regular numbers book, 
giving Pvt Robinson a duplicate copy, which bore code number 54 in upper 
right-hand corner. He paid this woman the sum of 50 cents for the bets. 
About 1:30 p. m., this date, Bossy Glover was seen to park in unit block 
of M St., N. W., and enter the janitor’s quarters of 54 M St., N.W. About 
5 minutes later Glover came out and went to his car with pockets bulging 
and was followed to North Capitol and P Sts., N. E., and seen to enter 
#5 P St., N. E. About 15 minutes later Glover returned to his car with 
pockets bulging, and drove to 1400 blk of 1st St., N.W. where James 
Davis entered Glover’s car at this point, and they both then drove off. 


About 3:03 p. m., this date, Tri-Cab No. 130, operated by a colored man, 
described as dark brown skin, 35-40 yrs, 5’10”, 190 lbs, wears eye¬ 
glasses, who will hereinafter be referred to as John Doe #1, was seen 
to stop his cab in front of 1304 Gallaudet St., N. E., at which time Larkin 
King was seen to come out of these premises with pockets bulging, enter 
this cab, and they both drove off. About 5 minutes later George Bell, who 
is the occupant of Apt 201, 1304 Gallaudet St., N. E., and who is a sus¬ 
pected numbers operator, came out of 1304 Gallaudet St., N. E., entered 
a 1952 Oldsmobile, D. C. Tags 1-2444, and drove off. 

2272 About 10:30 a. m., Jan. 27, 1954, Pvt. Robinson returned to jani¬ 

tors quarters, 54 M St., N. W., contacted John Doe #2, and played with 
him numbers 200 for 10 cents, 643 for 15 cents, paying him the sum of 
25 cents, which John Doe #2 recorded in a regular numbers book, and gave 
Pvt Robinson a duplicate slip with the code number 54 in upper right-hand 
corner. Pvt Robinson then left the premises. About 1:50 p. m., this date, 
Pvts. Thomas and Robinson observed Bossy Glover park in the unit block 
of M St., N. W., and enter 54 M St., N. W., janitor’s quarters, remain 
inside about 10 minutes, return to his car and drive off. He was followed 
to vicinity of North Capitol and P Sts., N. E., where he got out of his car 
with pockets bulging, and entered #7 P St., N. E. About 15 minutes later 
Glover returned to his car with pockets still bulging, and was followed to 
3rd and M Sts., N. E., where he met James Davis, who got into Glover’s 
car, stayed about 2 minutes, got out, and then Glover drove away. Glo¬ 
ver was then followed to vicinity of 11th & V Sts., N. W., where he parked 
his car with pants pockets bulging and entered the rear of 2126 10th St., 

N. W. About 3:00 p. m., this date, Larkin King came out of premises 
1304 Gallaudet St., N. E., and entered Tri-Cab No. 130, being operated 
by John Doe #1, who had stopped in front of 1304 Gallaudet St., N. E. 

They then drove off and about 5 minutes later George Bell came out of 
1304 Gallaudet St., N. E., got in Oldsmobile, D. C. 1-2444, and drove 
off. 

About 11:45 a. m., Jan. 29, 1954, Pvt Robinson returned to jani¬ 
tor’s quarters at 54 M St., N. E., contacted Jane Doe #1, and played 


numbers 200 for 10 cents and 643 for 15 cents, paying her the sum of 25 
cents. The numbers were written in a regular numbers book and Pvt 
Robinson was given a duplicate copy which bore code number 54 in upper 
right-hand corner, and the officer then left the premises. About 1:45 
p. m., this date, Privates Thomas, Jefferson and Robinson observed 
Bossy Glover park his car in unit block of M St., N. W. Pvt Robinson 
followed him and observed him enter the janitor’s quarters of 54 M St. 

N. W., where he remained about 10 minutes, came out with his pockets 
bulging, got in his car and drove off. About 2:30 p. m., this date, Pvt. 
Jefferson was in the vicinity of the 1300 block of Gallaudet St., N. E., and 
at this time observed Larkin King, driving Plymouth Sedan, N-9928, and 
he parked same alongside premises 1304 Gallaudet St., N. E., and then 
entered these premises. About 2:50 p. m., this date, Pvt. Jefferson ob¬ 
served Tri-Cab No. 130, being operated by John Doe #1, stop opposite 
1304 Gallaudet St., N. E., at which time Larkin King came out of these 
premises with pockets bulging, got into this cab, and both drove off. 

About 3:05 p. m., this date, George Bell was seen to leave premises 
1304 Gallaudet St., N. E., enter his car, and drive out of the area. 

About 11:45 a. m., Jan. 30, 1954, Pvt Robinson returned to 54 M 
St., N. W., janitor’s quarters, contacted Jane Doe #2, played with her the 
numbers 200 for 25 cents and 643 for 25 cents, paying her the sum of 50 
cents. She recorded these bets in a regular numbers book, gave Pvt. 
Robinson a duplicate slip bearing the code number 54 in upper right-hand 
corner, and the officer then left the premises. About 1:45 p. m., this 
date, Pvts. Thomas, Jefferson and Robinson observed Glover park in 
unit block of M St., N. W., and Robinson followed him and was able to 
observe him enter the janitor’s quarters of 54 M St., N. W., where he 
remained about 10 minutes, came out with pockets bulging, got in his 
car, and drove off. 

About 7:00 p. m., Feb. 1, 1954, Pvt. Robinson returned to 54 M 
St. N. W., janitor’s quarters, contacted John Doe #2, played numbers 
200 for 10 cents and 643 for 15 cents, with the understanding these num¬ 
bers were to be played for Feb. 2nd and Feb. 3rd, 1954. Afterwards 
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Pvt. Robinson gave John Doe #2 the sum of 50 cents for these plays and 
he wrote them on the back of a regular numbers book but Officer Robin¬ 
son did not receive a receipt. Pvt. Robinson then left the premises. 

About 6:45 p. m., Feb. 1, 1954, Pvt. Thomas observed Larkin King, 
driving 1954 Plymouth, D. C. N-9928, park same in the 2100 block of 
10th St., N. W., where he got out and entered premises 2126 10th St., 

N. W. About 7:00 p. m., this date, George Bell came out of 2126 10th 
St , N. W , carrying a brown paper bag, believed to contain number slips 
or numbers paraphernalia, got in his car, and drove off. About 20 min¬ 
utes later, George Bell was observed to park his car in 1300 block of 
Gallaudet St., N. E., and enter 1304 Gallaudet St., N. E., Apt. 201, with 
the brown paper bag still in his possession. 

As a result of number plays made by Private Robinson at 54 M St., 

N. W., janitors quarters, and observations made of premises 1304 
Gallaudet St., N. E., Apt. 201, it is also requested that arrest warrants 
be issued for Jane Doe #1, Jane Doe #2, John Doe #2, for violations of 
the lottery laws of the District of Columbia. 

It is the belief of the officers that on all occasions where brown 
paper bags, pocketbooks, bulging coat pockets, pants pockets, and card¬ 
board boxes are mentioned, that they contain number slips or other num¬ 
bers paraphernalia. It is also firmly believed that there is now being 
secreted on premises 1628 O St., N. W., first floor; 2126 10th St., N.W.; 

54 M St., N.W.; janitor’s quarters; 41 L St., N. W.; and 1304 Gallaudet 
St., N. E., Apt. 201, certain lottery tickets, books, papers, memorandums, 
or other devices commonly used in the operation of a policy lottery, and 
that all the aforementioned persons and automobiles are also engaged in 
the operation of a lottery in violation of the lottery laws of the District of 
Columbia. In addition, it is believed that at 41 L St., N. W., there is 
kept control and accounting records of the operation being conducted by 
Bossy Glover; and at 1304 Gallaudet St., N. E., Apt. 201, there is kept 
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control and accounting records of the operation being conducted by George 


BeU. 

Subscribed and sworn to before me 
this 3rd day of February 1954 

/S/ Cyril Lawrence 

U. S. Commissioner for the 

District of Columbia 


/S/ Pvt. Burtell M. Jefferson 
MPDC Morals Division 

/S/ Pvt. Generalee Robinson 
MPDC Morals Division 

/S/ Pvt. Tarver J. Thomas 
MPDC Morals Division 


SEARCH WARRANT 

To W. Bruce Matthews, U.S. Marshal, D. C., or any officer of 
the Metropolitan Police, D. C. Affidavit having been made before me by 
Pvts. Generalee Robinson, Burtell M. Jefferson and Tarver J. Thomas, 
Morals Div. MPDC, that he has reason to believe that on the premises 
known as 2126 10th Street, N.W., (entire premises) Washington, in the 
District of Columbia there is now being concealed certain property, 
namely lottery tickets, lottery policies, or any book, paper, memoran¬ 
dum, or device used in setting up, promoting, or maintaining a policy 
lottery. The facts to sustain this are as set forth in the affidavit attached 
hereto and made a part hereof, which are in violation of DCC T. 22, Sec. 
1501 and 1502. (Received Feb. 9, 1954) And as I am satisfied that there 
is probable cause to believe that the property so described is being con¬ 
cealed on the premises above described and that the foregoing grounds 
for application for issuance of the search warrant exist. 

You are hereby commanded to search forthwith the place named for 
the property specified, serving this warrant and making the search (in the 
daytime) and if the property be found there to seize it, leaving a copy of 
this warrant and a receipt for the property taken, and prepare a written in¬ 
ventory of the property seized and return this warrant and bring the prop¬ 
erty before me within ten days of this date, as required by law. 

Dated this 3rd day of Feb. 1954. 

/S/ Cyril Lawrence 

U.S. Commissioner 
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RETURN 

I received the attached search warrant Feb. 3, 1954, and have exe¬ 
cuted it as follows: 

On Feb. 3, 1954 at 4:20 o'clock p. m. I search the premises describ¬ 
ed in the warrant and I left a copy of the warrant with Janie E. Owens 
(name of person search/or owner or "at the place of search"), together 
with a receipt for the items seized. 

The following is an inventory of property taken pursuant to the war¬ 
rant: 

Seven Hundred Eighty Six and 13/100 Dollars; quantity of numbers 
paraphernalia; coin wrappers; adding machine tops; paper clips; brown 
envelopes; records; 1 Burroughs adding machine, hand operated #A859506; 

1 rent receipt in name William H. Budd; 1 electric bill in mane of Mrs. 
Janie E. Owens; 2 telephones DE-2-8811. 

This inventory was made in the presence of Corporal Ras A. Nielsen 
and Larkin C. King. 

I swear that this Inventory is a true and detailed account of all the 
property taken by me on the warrant. 

/S/ Todd A Thomas, Jr. 

Subscribed and sworn to and returned before me this 5th day of Feb., 

1954. 

/S/ Cyril Lawrence 
U. S. Commissioner 
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I. 

All appellants were convicted on Count II of the indictment (operating 
a Lottery). The evidence seized at 2126 - 10th - Street, Northwest was 
introduced as a vital part of the evidentiary pattern against all. This 
evidence included three (3) allegedly "marked” dollar bills with which an 
undercover man had purchased a "number" from one of appellants. In 
criminal prosecutions so-called "marked money" is regarded as evidence 
of the highest order of reliability, and considered on a par with other 
irrefutable items, and most damaging. 1 

It has been determined by the Court that this evidence was illegally 
seized — and thus should have been excluded. It was likewise determined 
that only one person was so affected by this evidence as to have his convic¬ 
tion reversed — this despite its introduction against all. 

It is urged that this formula for calibrating prejudice will not with¬ 
stand the rationale behind the Federal rule which bans illegally seized 
evidence. Furthermore, this decision is irreconcilable with NELSON 
v. UNITED STATES, 93 U.S. App. D.C. 13, decided by this Court in 
1953. It should be noted that NELSON, supra, is on all fours with the 
instant case, and that apparently the reason for the different decision is 
not to be found in the law governing the situation, but in the composition 
of the Court. It is respectfully submitted that "justice" should not be 
such an elusive thing; and that the fate of appellants should depend on 
established legal principles rather than upon the accident of Court struc¬ 
ture. Significant in this regard is the certainty of perpetual uncertainty 
if this Court does not resolve this important issue into some reasonably 
stable position. 

This need is graphically demonstrated when we consider the follow¬ 
ing circumstances: 


l 


The marked dollar bills were the only direct evidence connecting the various premises. 
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(1) In NELSON, supra, the law was enunciated by Judge Bazelon 
speaking for the majority of the Court. Judge Prettyman dissented — 
employing the following language from KOTTEAKOS v. UNITED STATES, 
328 U.S. 764. 


If, when all is said and done, the conviction is sure 
that the error did not influence the jury, or had but 
very slight effect, the verdict and the judgment should 



(2) In the instant case the law is enunciated in terms of Judge 
Prettyman’s dissent in NELSON, supra, citing the same language from 
KOTTEAKOS. 

It appears that the full import of KOTTEAKOS language is lost by 

this Court when it disregard** the remainder of the quoted senm, i. e. 

”-, except perhaps where the departure is from 

a constitutional norm or a specific command of Con- . 

gress. ” ^ Qtr^Ktc *'• U.S. J30g U-S. uf- g-v L 7C&J 

Examination of KOTTEAKOS, supra; BRUNO v. UNITED STATES, 

308 U.S., 294, and BOLLENBACH v. UNITED STATES, 325 U.S. 607, 

90 L. ed 250, does not support the theory that the federal appellate Court 
can calculate the extent of damage done by evidence illegally seized and 
improperly admitted, and conclude that said evidence did or did not in¬ 
fluence the jury’s verdict. 

The test is not that without the illegal evidence there was still 
enough to convict. It is rather that if the illegal evidence could have reason¬ 
ably influenced conviction, reversal is in order. 

This error complained of does not involve mere etiquette of trials 

and the formalities and minituae of procedure; but rather concerns ”- 

a constitutional norm (and) a specific command of Congress” spoken of 
in KOTTEAKOS supra, and BRUNO, supra. Probably the best example 
of such a norm is the coerced confession. Under the Federal system, 
if such confession is introduced, other independent evidence of defendant’s 



4 


guilt, - no matter how much - will not save a verdict of guilty from 
reversal. 

No logical reason presents itself in favor of making a difference 
in the rule governing illegally obtained confessions and any other illegal¬ 
ly acquired evidence. 

The federal test is qualitative, not quantitive, and NELSON, supra, 
seems to be unequivocal on this point. 

It is difficult to conceive of a case where the government can offer 
relevant evidence bearing on the guilt or innocence of defendants, and 
then be allowed to contend that although offered for that purpose, it had 
no possible effect on a determination of guilt. 

Inasmuch as the prohibitions against the use of coerced confessions 
and other illegally obtained e vidence are dictated by the same organ - 
the constitution of the United States - if the one is a departure from a 
constitutional norm, it necessarily follows that the other must likewise 
be such a departure. 


n. 

THE SEARCHES AT TENTH STREET AND ’O’ 



Prior to the time within which the record was to be filed here on 
appeal counsel has a great deal of difficulty in securing the transcript 
of record. Because of the exigencies of time schedule, counsel at some 
personal sacrifice paid the stenographer in full so that there would be 
no delay in securing the record. Despite the sacrifice the transcript 
was not duly prepared and several continuances became necessary. 

Before the record was submitted counsel relied on their notes and 
recollections, and it was from these that the motions for exclusion were 
made at least three times to the trial Court, consuming the better portion 
of six hours of the Court’s time while the jury was excused for the pur¬ 
pose. During these hearings statements of the reach and intendment of 
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the evidence were described by all defense counsel, and conceded by 
government counsel. 

This agreement was accepted without contradiction by the trial 
Court, and was urged with its indulgence and affirmative interest. 

THE RECORD 

PAGE 1938: Mr. Johnson: I have this objection: The testimony 
of the officers with regard to the way this search was executed is as 
follows: 


"Both cases are identically alike. They had a 
search warrant. They went to the front door, knocked, 
waited a couple of minutes. There was no answer on 
O Street; they knocked again. There was no answer 
and then they went to the door with a search warrant, 
knocked on the door, got no answer and then knocked 
in the door. 

On neither occasion was anybody apprized or 
advised as to what they wanted or what they were 
going to do or was there a demand that they open 
the door for any purpose at all. 

Page 1947: 

Mr. Smithson: 

.... To begin with, the advocate of the Akeena 
decision, Mr. Johnson to my right. The facts in this 
case, your honor are not at all similar. In fact they 
are very readily distinguishable from the present 
case. That decision, itself, is only applicable under 
the circumstances outlined in that particular case. 

Here we have a police officer, three, in fact, that 
go to the front door of 1628 O Street. In fact, I 
believe both officers, at least one, I would not say 
both, at least one of them said that they had announced 
it was the police at 1628 O Street and that was Captain 
Layton. 

They knocked at least twice, I think Lockwood 
said 2 or 3 times. They could get no response and 
then at the direction of the Captain entered the prem¬ 
ises by kicking in the door. 
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I still believe they had the right to enter in 
that fashion if they cannot be admitted lawfully, if 
no one will respond to the door, certainly they do 
not have to wait until some one from the house walks 
out that door to go to the grocery store. 

As to 2126 10th Street, there is no witness who 
testified that they announced that they were police, 
but one witness at least, Captain Thoman, said that 
no one answered their knock. They knocked twice, 
therefore there is no similarity to the Akrena deci¬ 
sion. 

Page 1986: 

Mr. Johnson: 

I am going to review the testimony with regard 
to this particular aspect of the case as charitably 
and ably as I can in my own area as counsel for the 
defendants, in the light most favorable to the govern¬ 
ment. 

It was suggested, I think, orally to your honor 
at the bench when I made the suggestion to what was 
in my mind. Mr. Smithson says that the evidence is 
that on O Street the officers knocked once, they heard 
no response, and within two or three minutes they 
knocked a second time and they got no response, and 
the officer Jefferson was instructed to break in the 
door . . . 

I think there was some suggestion by Mr. Smith- 
son and, for the purpose of this motion, I am willing 
to concede that that was said, they said ’’Police" at that 
time. ’’ 

Later when Mr. Smithson did not answer the above argument the 
record shows as follows: 

Page 2015: 

"The Court: What do you say as to Mr. Johnson’s 
motion to suppress evidence? 

Mr. Smithson: . . . 

With regard to the motion to suppress evidence, 

Your Honor, at 1628 O Street, N.W. , Lockwood and 
Layton -- Lockwood said there were three knocks, I 
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think Layton said there were two. There was an 
announcement of ’Police’. There was no answer 
and the door was entered. 

At 2126 10th Street, N.W., there was one or 
two knocks at the door. As to 1628 O Street, we 
have definitely had observations of people we knew 
entering those premises and I believe Jefferson may 
have even said that he saw no one leave at least from 
the front of the premises until the arrival of the offi¬ 
cers who conducted the raid. 

However, we did announce, the officers have all 
stated they did announce their presence there at that 
particular address. That they were police there and 
they received no answer. 

However, when the transcript of record was de¬ 
livered, we find that in addition to the foregoing, the 
stenographer reports that Captain Layton on direct 
examination testified that Officer Jefferson said 
’Police’ ’We have a search Warrant’. 

However, it also appears that on cross examina¬ 
tion of Captain Layton at page 1154 and 1187, no men¬ 
tion is made of this phenomena. 

The transcript was applied after the hearing on 
application for bond on appeal and counsel’s incredulity 
paralleled, if not exceeded their shock, at this develop¬ 
ment, no explanation of its presence in the record save 
that of clerical misprision is consistent with the record 
as a whole. 

The statement now attributed to Captain Layton might 
have been inadmissable as hearsay, but no objection was 
made as counsel’s memories, trial notes and the concessions 
of counsel during trial reflect that no such testimony was 
adduced . . . 

Since the search on O Street, upon the whole record, 
is just as suspect as that at 2126 10th Street, N.W., it 
is respectfully submitted that the products of the illegal 
and unlawful searches pervaded all of the government’s 
case. This matter was referred to in a note to that por¬ 
tion of appellants brief which treated with the illegal execu¬ 
tion of search warrants, and is here more fully set forth 
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because it was not treated or otherwise disposed of in 
the Court’s opinion. Although it is apparent that the 
lower Court denied the motions to suppress because 
it did not believe Title 18, Section 3109 applicable, 
if this Court should be of the opinion that there is a 
conflict of evidence on the facts concerning execution 
of the search warrant on f O T Street, the matter should 
have been referred to the jury by the trial Court." 


Wherefore, we respectfully request a rehearing En Banc in the above 
entitled case. 

Respectfully submitted, 

Henry Lincoln Johnson, Jr. 

William B. Bryant 
Curtis P. Mitchell 

We the undersigned do hereby certify that the petition for rehearing 
is filed in good faith and not for the purpose of delay. 

Henry Lincoln Johnson, Jr. 

William B. Bryant 


Curtis P. Mitchell 
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STATEMENT OF QUESTIONS PRESENTED 

Search warrants for five addresses were issued. One was 
for the residence of Bossy Glover, as to wdiose activities 
as a number pick-up man there had been complaint. The 
officers succeeded in making various plays at one of his 
stops and observed him afterwards meet one Davis in the 
rear of Glover’s home or at other meetings under conspira¬ 
torial circumstances in various parts of the city, at which 
time bags would be exchanged. They would separate and 
go to two other addresses, one on Tenth Street and one on 
0 Street, at which places known and suspected number 
operators would foregather, with paper bags, at about the 
time of day when the number had been established and 
counting house operations customarily began. When the 
search warrant was executed at the 0 Street address the of¬ 
ficers found being sorted over 15,000 number slips rep¬ 
resenting the “work” of about 285 number writers. There 
was testimony the officers entered at 4:20 P.M. and com¬ 
pleted the inventory by 6. 

In the opinion of the appellee the questions are: 

1. Was there such probable cause as to justify issuance 
of the warrants by the Commissioner and denial of motions 
to suppress by the motions and trial judges? 

2. Is this case an exception to the general rule that there 
is no merger of a conspiracy in the substantive crime which 
was its object? 

3. Must a police officer executing a search warrant give 
notice of his authority and purpose before breaking a door 
when there is no response to his knock? 

4. May parol evidence be received to explain whether a 
time entry on a search warrant return, unclear in written 
context, indicates the beginning or completion of the search 
(0 St. address)? 
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COUNTERSTATEMENT OF THE CASE 

The eleven appellants, and seven others, were indicted 
for conspiracy and substantive gambling offenses relating 
to the numbers game (J.A. 1). The indictment charged all 
the appellants with having conspired (IS U.S.C. § 371 
(1952)) to operate a lottery and sell numbers, with operat¬ 
ing a lottery (22 D.C. Code § 1501 (1951)), and with pos¬ 
session of numbers slips (22 D.C. Code § 1502 (Supp. 1955)). 
Of the latter two offenses all were convicted. 1 In addition, 
five appellants were convicted of conspiracy. Four were 
also convicted of permitting the maintenance of premises 
for gambling (22 D.C. Code § 1505 (Supp. 1955)). Two 
were charged with various sales of numbers to two police 
officers (§ 1501, supra). The appeal is from judgments of 
conviction involving in most instances concurrent sentences. 
In all cases sentences on the first two counts (conspiracy— 

1 Larkin C. King and Evelyn Parker did not appeal from their 
conviction (J.A. 33). Daisy P. Johnson and Janie Owens were 
found not guilty by the jury (J.A. 33). A Government motion 
to dismiss was granted as to Thelma Wright and Mary C. Bell 
(R. 1902-1903). Because of illness a severance was granted Rosa 
B. Holsey (R. 155) and the case against her was later dismissed. 
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operating a lottery) were concurrent. In only one instance, 
the case of Burnie H. King, was the sentence imposed on 
the conspiracy count greater than the statutory limit on the 
operating count. 

There were five premises involved, in or near which all 
of the appellants were arrested. 2 


2 1628 0 St. A*.IF., 1st floor apt.: Appellants arrested inside this 
place were Burnie H. King, Barbara L. Towles, Jewel C. Woods, 
Christine Curtis, James S. Davis, Wilbert W. Gross and Marcellus 
L. Winston (R. 1005). All were convicted of operating a lottery 
(count 2) and possession of numbers slips (count 22). The first 
two (King <fc Towles) were also convicted of maintaining of the 
premises for gambling (count 27). In addition King, Towles and 
Davis were convicted of conspiracy (count 1). The appellants 
were sentenced as follows: Burnie H. King: an aggregate sen¬ 
tence of 20 months to 5 years, plus 8 months (J.A. 41); Barbara 
L. Towles: a concurrent sentence of 6 to 18 months (J.A. 43); 
Jewel C. Woods: 5 to 15 months, concurrently (J.A. 45); Christine 
Curtis: 9 to 27 months, concurrently (J.A. 35); James S. Davis: 
8 months to 3 years, concurrently (J.A. 37); Wilbert IF. Gross: 9 
to 27 months, concurrently (J.A. 39); Marcellus L. Winston: 10 
to 30 months, concurrently (J.A. 44). 

<54 M St. A’.TF., basement apt.: Oliver G. Holsey was arrested 
here (R. 1671). He was convicted on the following counts: count 
2 (operating a lottery-); counts 12-16 (sales of numbers to Of¬ 
ficer Robinson); count 25 (possession of number slips); count 30 
(permitting maintenance of the premises for gambling). He was 
concurrently sentenced to 7 to 21 months (J.A. 40). 

41 L St. A'.TF.: Bossy Glover was arrested outside this address 
(R. 1762). He was convicted on: count 1 (conspiracy); count 2 
(operating a lottery-); counts 3-10 (sales of numbers to Officer 
Stewart); count 24 (possession of number slips); count 29 (per¬ 
mitting maintenance of the premises for gambling). He received 
an aggregate sentence of 8 to 24 months (J.A. 36). 

2126 10th St. A’.TF.: James Shay was arrested here (R. 1370) 
(along with Larkin C. King, who did not appeal, and others). He 
was convicted on: count 2 (operating); count 23 (possession of 
number slips). He received a concurrent sentence of 1 to 3 years 
(J.A. 42). 

1S04. Gallaudet St. N.E ., apt. 201: George Bell was arrested out¬ 
side these premises (R. 1842). He was convicted on: count 1 (con¬ 
spiracy) ; count 2 (operating); count 26 (possession of number 
slips). He was concurrently sentenced to 8 months to 3 years 
(J.A. 35). 
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(a) 

The Evidence of Conspiracy and Substantive Gambling 

Offenses. 

On February 3, 1954 at four-twenty P.M. Captain John 
B. Layton, in charge of the Gambling and Liquor Squad 
of the Metropolitan Police, accompanied by several other 
officers, arrived at 1620 0 Street N. W., armed with a search 
warrant for the first floor apartment (R. 865, 872-73, 877). 
As indicated above (note 2), Burnie H. King and six other 
appellants were inside. 3 King asked if the officers had a 
search warrant and a copy was given him (R. 1094-1095). 
He told the other appellants “they did not have to answer 
any questions of the police officers other than their name 
and address” (R. 1097). 

It was obvious from a view of the middle room that a 
large-scale numbers counting house was in operation. 
( e.g. y R. 1249). Among a profusion of other numbers para¬ 
phernalia, approximately fifteen thousand number slips 
were seized from the premises. 4 They represented a play 
of $7,969.73 on February 3, 1954, the day of the seizure; of 
$8,450.75 for February second; and $8,896.14 for February 
first. Code symbols on the slips represented about two 
hundred and eighty-five different number writers (R. 1259- 
1263). 

When the officers entered at 4:20 P.M. the slips were in 
the stage of being counted to determine “the amount of 
money owed the counting house by the individual writers 
or pick-up men. It hadn’t been processed for hits” 5 (R. 


3 There were arrest warrants for all these persons (R. 993). As 
the officers entered, the sound of running was heard in the back 
of the apartment (R. 995). No one was in the front room and 
the middle or dining room (R. 994, 995). The appellants were in 
the back room or kitchen (R. 996, 1005). There was no food 
in the kitchen; burnt number slips were in the furnace (R. 1217). 

4 R. 1259; Gov. Ex.’s 10-34 (R. 1139). 

5 One pile of slips bore the notation ‘‘keep-ins”, indicating plays 
paid in advance for an interval to avoid daily contact with the 
writer (R. 1245-45; Gov. Ex. 22, R. 1139). The winning number 
on Feb. 1, 1954 two days before the seizure, was 634 (R. 1087). 


m- 
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1262). Some of the number slips had been sorted and fas¬ 
tened into bundles with clips and rubber bands and placed 
in bags ( e.g R. 1045, 1046; Gov. Ex. 18, R. 1139). 

A large quantity of slips were spread out or in wire bas¬ 
kets on six card tables, each of which was equipped with an 
adding machine and a blanket to deaden the sound (R. 996, 
998, 1062). 

The tapes in the adding machines indicated recent use 
(R. 997). In proportion to the vast number of slips seized, 
there were found numerous run-down tapes. 6 The tapes 
contained code symbols relating to individuals and pay-off 
notations (R. 1197, 1198). They indicated the total amount 
of play, the net amount owed the backer, the amount won; 
thev are returned to the writer through runners with the 
“hit money” (R. 1195, 1196). In addition there was much 
office equipment facilitating the operation of a counting 
house, such as coin envelopes, staplers and numbering ma¬ 
chines (e.g., R. 1059, 1515.) 

On certain of the slips and run-down tapes from the 
counting house appeared the symbols “54” or “B-40”. The 
former represented appellant Oliver G. Holsev and the lat¬ 
ter Bossy Glover (R. 1206-1208, 755-756, 806). 

Shortlv after noon on the dav the search warrant for the 
counting house on O Street was executed, Officer Robinson 
had placed a numbers bet with appellant Holsey in the base¬ 
ment apartment occupied by the latter at 54 M Street N. W. 
(R. 755, 1671). Holsey recorded the play in a regulation 
numbers book and gave Officer Robinson a duplicate original 
slip (R. 755, 756; Gov. Ex. 3, R. 786). The corresponding 
slip retained by Holsey (a duplicate on different colored 
paper), was recovered that afternoon at the counting house 

A slip playing this number was found attached to a run-down 
tape with the notation ‘‘lead overlook” (R. 1248). Workers in the 
counting house cull the slips every day for winning numbers. When 
a complaint is received from a customer, the writer notifies the 
office which rechecks the writer’s “work” for that particular day, 
and if the slip is located it is paid and the transaction is carried 
“in their records as an ‘overlook’” (R. 1249). 

6 E.g., Gov. Ex’s 15, 16, 19, 22. 26, R. 1139. 
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at 1628 O Street N. W. (R. 1253,1256; Gov. Ex. 22, R. 1139). 
Also recovered was a slip reflecting Officer Robinson’s play 
for February 2, 1954 (R. 1252). 

Premises 2126 10th Street N. W. was characterized by one 
appellant as a “money drop”. 7 Around noon on February 
3, 1954 Officer Robinson had given Holsey, at 54 M Street 
N. W., four one-dollar bills whose serials had been recorded 
(R- 755). While, as detailed above, the backer’s slip turned 
up at the counting house on 0 Street, that same afternoon 
three of the four bills were recovered at 2126 10th Street 
N. W. (R. 1483, 1491; Gov. Ex. 45, R, 1491). The fourth 
bill was recovered from the person who had written the 
number slip, Oliver Holsey, upon his arrest that day at 54 
M Street N. W. (R. 1672-1653; Gov. Ex. 51, R. 1719). 

At the same time that the search warrant was executed 
at the counting house on 0 Street, four-twenty P.M. Feb¬ 
ruary 3, 1954, Captain Todd 0. Thoman entered 2126 10th 
Street N. W. for which premises a search warrant had is¬ 
sued (R. 1366). In the dining room on the first floor were 
appellant James Shay, Larkin King and Thelma Wright 8 
(R. 1370). There was an adding machine on the table 
(R. 1370). In a paper bag was $786.13 and an adding ma¬ 
chine tape (R. 1510; Gov. Ex. 47, R. 1536). Found among 
this currency were three out of the four one-dollar bills 
which, as detailed above, Officer Robinson had given Oliver 
Holsey at 54 M Street N. W. that day (R. 1483). 

In addition to the adding machine tape totalling the 
money in the bag referred to above, two other tapes showed 
the total mutuels on the first three races that day and a 
computation from them of the winning number (R. 1505, 
1636). Several number slips were found and other tapes. 
In addition, equipment conducive to the handling of money 
was found including many rolls of adding machine tape and 

7 Bossy Glover admitted to the officers on February 3, 1954 that 
he turned over his numbers “work” to James Davis and that he 
turned over his numbers money to James Shay at 2126 10th St. 
N.W. (R. 1564, 1566). 

8 Larkin King did not appeal; Wright’s case was dismissed. See 
note 1, supra. 
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boxes of coin envelopes (R. 1505-1518; Gov. Ex’s 42-45, 
47-49, R. 1536). 

About the same time (shortly after four P. M. on Feb¬ 
ruary 3, 1954) that search warrants were executed at the 0 
Street and at the Tenth Street addresses, Officer South- 
comb executed a search warrant at the basement apart¬ 
ment of Oliver Holsey at 54 M Street N. W. (R. 1667,1668). 

It will be recalled that by this time the slip (representing 
Holsey’s sale of numbers for four dolars to Officer Robin¬ 
son at noon that day) had reached the counting house on 0 
Street and that three of the bills had reached the Tenth 
Street address. Holsey was in the dining room and Officer 
Southcomb took the fourth bill from his billfold (R. 1672; 
1652-1653; Gov. Ex. 51, R. 1719). 

From Holsey’s apartment were recovered three number 
books, with different serial numbers, one of these (num¬ 
bered 70645) containing Holsey’s slip reflecting Officer 
Robinson’s play that day (R. 1732, 1733, 1759; Gov. Ex. 54, 

R. 1760.) Compare Gov. Ex’s 3, 22, R. 786,1139 (duplicate 
originals given to the officer and the counting house). The 
number books and slips found in Holsey’s wallet (Gov. Ex. 

53, R. 1760), bore the code symbol “54” (R. 1732, 1733). 

On the afternoon of Februarv third Sergeant Breseale 
executed a search warrant at 41 L Street N. TV, occupied 
by appellant Bossy Glover (R. 1761-64). From various ar¬ 
ticles of furniture and clothing in the premises were re¬ 
covered approximately forty-one rundown tapes, two num¬ 
bers books, forty-eight slips, many pieces of paper con¬ 
taining numbers play and notebooks containing code sym¬ 
bols. On much of this material, as well as on paper 
bags containing some of it, appeared the code symbol “B- 
40” (R. 1762-1791; Gov. Ex. 57, R. 1798). This symbol ap- j 
peared on number books, run-down tapes, paper bags and 
notebooks (e.g., R. 1767-1781). j 

Officer Vincent E. Stewart had purchased numbers from j 
Bossy Glover on eight days between December 12 and 29, j 
1953 (J.A. 789-827). In the majority of instances these I 
plays were written in the officer’s presence, or receipts were | 
so written for play over the telephone (R. 818). As more j 


I 
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than one number was played (R. 797), there were received 
in evidence forty-nine number slips (receipts given the 
officer) (R. 793-794; Gov. Ex. 5, R. 829). Glover was iden¬ 
tified as the writer by the code symbol “B-40” or “B” 
(R. 1210). During this period the officer won more than 
once and received his winnings from appellant Glover 
(R. 827). 

Also on the afternoon of February 3, 1954 Sergeant 
Samuel W. Sticklev, of the Morals Division, went to Apart¬ 
ment 201, 1304 Gallaudet Street N. E., occupied by appel¬ 
lant George Bell, to execute a search warrant (R. 1808- 
1810). There was an adding machine in the bedroom (R. 
1810; Gov. Ex. 58, R. 1833). In a metal box (besides a third 
numbers book found elsewhere (R. 1814)), were found two 
numbers books one containing the identifying symbol “K”. 
There were also in the box, besides a quantity of money, 
forty-five number slips, divided into two groups. There 
were seven run-down tapes. The number slips were totalled 
on run-down tapes and the amount of money in the box 
corresponded to totals on the tapes (R. 1813-16, 1834-35; 
Gov. Ex. 60, R. 1833). Also found were thirty-five cut 
cards 9 and a notebook recording numbers and amounts. 
There were also a carton of coin envelopes, a bag of coin 
wrappers and such items as pencils, rubber bands and paper 
clips (R. 1813-16; Gov. Ex’s 59, 60, R. 1833). 

It will be recalled that on the day the warrants were ex¬ 
ecuted, February 3, 1954, the backer’s slip reflecting Of¬ 
ficer Robinson’s morning play with Holsey was recovered 
at the counting house at 1628 O Street N. W.; the writer’s 
slip was found in Holsey’s apartment at 54 M Street N. W.; 
and, of course, the officer’s receipt was also offered in evi¬ 
dence. At the same time three-fourths of the money played 
was recovered from 2126 10th Street N. W. and the remain¬ 
ing dollar from Holsey’s billfold. 

It will also be recalled that the code symbol “B-40” or 
“B” represented Bossy Glover, of 41 L Street N. W., with 
whom Officer Stewart had made many number plays dur- 

9 A cut card lists numbers on which less than full odds (600-to-l) 
are paid (R. 1046). 
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ing the month of December, 1953. Similarly the mark “54” 
represented Oliver G. Holsey, of 54 M Street N.W., with 
whom Officer Stewart had played during January, 1954 and 
up to the very day of the execution of the search warrants. 
Further, it was seen that the symbol “K” represented work 
handled by George Bell of 1304 Gallaudet Street N. E. 

Officer Lockwood testified that approximately fifteen thou¬ 
sand number slips were seized at 1628 0 Street N. W. (R. 
1259). In a large metal box found on the premises there 
were several batches of number slips bearing the symbol 
“K” (R. 1897-1898; Gov. Ex. 10, R. 1139). This symbol 
was used by George Bell (R. 1814). Also in the box w T as a 
batch of slips with the code “B-40” and slips with the 
code “B” (R. 1898-1899). These latter symbols repre¬ 
sented Bossy Glover (R. 1210). Slips representing play 
handled by Oliver Holsey on February third and second 
were found, with his identifying symbol “54” (R. 1252, 
1256). 

As indicated above, all of the appellants were convicted 
of operating a lottery and possession of number slips; 10 
five were convicted of conspiracy. Burnie H. King and Bar¬ 
bara L. Towles were convicted of maintaining the premises 
1628 0 Street N. W. for gambling 11 (and Bossy Glover 
with so maintaining 41 L Street N. W.) 

10 Besides the general indications of possession, the following was 
taken from the persons of appellants arrested at 1628 0 Street 
N.W. (Gov. Ex. 22, R. 1139); Burnie H. King: three number slips 
(one coded “B-40”, Bossy Glover’s identification) (R. 1226, 1231- 
32; James S. Davis: run-down tape and slip bearing numbers 
play and key to premises (R. 1236-1237); Jewel C. Woods: 2 
number slips; 1 run-down tape (R. 1238); Wilbert W. Gross: 2 
number slips (R. 1240); Barbara L. Towles: one number slip (R. 
1244); Christine Curtis: small paper bag with several run-down 
tapes with various codes; a numbers cut card (R. 1247). 

Bossy Glover , arrested outside 41 L St. N.W. (R. 1762), had on 
his person a numbers book with the code “B-40” and a notebook 
containing code numbers and other figures (R. 1767; Gov. Ex. 57, 
R. 1798). 

n Burnie H. King had a key to 1628 0 Street N.W. on his per¬ 
son. From Barbara I>. Towles’ handbag were taken a key to the 
premises; a rent receipt for Jan.-Feb., 1954; a receipt for instal¬ 
lation of a telephone, dated October, 1953 (R. 1240-1244). A real 
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In addition to the convictions just summarized, Oliver G. 
Ilolsey and Bossy Glover were convicted of numerous sales 
of numbers to two undercover officers (note 2, supra). 
Search warrants were issued for the five addresses, and 
arrest warrants for various appellants, on the basis of an 
affidavit sworn to by Officers Robinson, Jefferson and 
Thomas (J.A. 46-64). The observations contained therein 
covered the period November 16, 1953 to February 1, 1954 
and were repeated in testimony at the trial. It was in¬ 
cidentally elicited ( e.g. p. 6, supra) that Officer Robin¬ 
son had made number plays with Oliver Holsev on the day 
of the raid and the preceding day. These were but a part 
of a series of transactions on other dates, which were sum¬ 
marized in the affidavits and which will be detailed in sub¬ 
section (b) of the counterstatement, along with other ob¬ 
servations of the officers. It has been set forth that a fourth 
policeman, Officer Stewart, had during the period of ob¬ 
servation made numerous number plays in December, 1953, 
with Bossy Glover (p. 7, supra). 

(b) 

Police Observations Supporting Issuance of Warrants 

The observations of the officers who swore to the affidavit 
before the Commissioner (J.A. 46-64) were reiterated in 
their testimony before the jury. 12 The outside limit of the 
so-called “drop period”, the interval in which play will be 
accepted, is the time of the third race at the track from 
whose mutuels the number is computed (R. 189, 1084, 1086- 
1087). During the period of observation in the officers’ 
affidavit (November, 1953 to February) this period ex¬ 
pired at two forty-five P. M. and on occasions a little later 

estate broker testified that he rented the apartment in October, 
1953 to Benjamin Lewis, who was accompanied by Barbara Towles 
(R. 1845, 1847). It was stipulated that furniture for the apart¬ 
ment was purchased by her in October, 1953. A savings account 
in her name was also found on the premises. (R. 1057, 1845, 
1847, 1890; Gov. Ex. 22, R. 1139). 

12 Cf. R. 30-133: observations of Officer Thomas Nov. 16, 1953 
to Feb. 1, 1954; R. 542-624: Officer Jefferson—Nov. 17, 1953 to 
Feb. 3; R. 713-757; Officer Robinson—Jan. 18 to Feb. 3, 1954. 
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(R. 1087). After this period counting house operations 
commenced. 13 

It will be recalled that five addresses are involved in the 
case: (1) 41 L Street N. W. —Bossy Glover; (2) 54 M 
Street N. W., basement — Oliver G. Holsey; (3) 1304 Gal- 
laudet St. N. E., ap’t 201 —George Bell; (4) 2126 10th Street 
N. W. —James Shay (& Larkin King); (5) 1628 0 Street 
N. W., 1st floor —Burnie H. King et al. (notes 2, 1, supra). 

On November 16, 1953, the affidavit recounts, Officers 
Thomas and Jefferson, of the Morals Division, Metropolitan 
Police, began a surveillance of the activities of appellant 
Bossy Glover. To this task they had been assigned because 
a complaint had been received that “number bets were being 
written and picked up’’ by him “in the unit block of M 
Street, N. W.” (J.A. 47). 

In this block, in the basement apartment at 54 M St. 
N. W., lived Oliver G. Holsey. 14 Appellants explicitly con¬ 
cede in their brief (Br. 20) that there was probable cause 
to issue search warrants for 54 M Street N. W. The af¬ 
fidavit recites many sales of numbers by Holsey to Officer 
Robinson from January 20 onwards at 54 M Street N. W. 15 
As of December 16, 1953, the affidavit states, the officers 
had “positive knowledge that number plays were being 
made with Bossy Glover 1S and in turn transferred to a 

13 The judge who heard motions to suppress and other motions 
filed before trial (Laws, C.J.), gave his reasons for overruling 
them in an opinion (J.A. 20), published under the name United 
States v. Bell, 126 F. Supp. 612 (D.C. D.C. 1955). The court noted 
with reference to observations of the counting house at 1628 0 
Street N.W. and 2126 10th Street N.W. “There was significance 
also in the time of day, between 2:30 and 3:45 p. m., when these 
persons would assemble, this being the time when operations at 
the headquarters of numbers operations customarily commence. 
Cf. McDonald v. United States, supra, 335 U.S. at page 452 . . .; 
Wyche v. United States, 1951, 90 U.S. App. D.C. 67, 68, 193 F.2d 
703, 704, certiorari denied 342 U.S. 943 . . .” Id. at 616. 

14 Holsey is described in the affidavit as “John Doe # 2” (J.A. 
58; cf. R. 727). 

13 See p. 16, infra. 

10 It will be recalled that this was during the period in which 
Officer Stewart was purchasing many numbers from Bossy Glover 
(p. 7, supra.) 
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man known to the officers as James Davis, who then carried 
these numbers to the counting house” (J.A. 52). 

In addition to Bossy Glover and Oliver G. Holsey, whose 
status became most clear in the course of the investigation, 
the affidavit described all the appellants, except Winston 
(J.A. 55) and Bell (J.A. 50), as “known” number opera¬ 
tors (J.A. 48-50, 53, 55). The latter two were described as 
“suspected” number operators or writers. In addition 
other “known” number operators, such as Larkin King 
(J.A. 53), w’ho did not appeal (note 1, supra), and others 
not indicted (J.A. 50) were observed. In argument on mo¬ 
tions 17 during the course of the trial counsel for Christine 
Curtis and Wilbert W. Gross conceded they were known 
numbers writers. 18 

On November 16, 1953 Bossy Glover left 41 L Street 
N. W. at 1:30 P. M. wdth a “verv noticeable bulge” in his 
coat pocket. He was followed to 54 M Street N. IF. where 
he parked and entered, staying but a few minutes there and 
at three other stops on nearby P Street. He then drove 
to an address on Euclid Street N. W. A few minutes later 
James Shay drove up 19 and entered the same address 

17 It was indicated above (note 13) that the motions judge heard 
motions to suppress filed before trial, giving his reasons for over¬ 
ruling them in a published opinion. The motions judge also filed 
a second memorandum, denying reconsideration (J.A. 27-30). At 
the trial motions to suppress evidence seized at the five addresses 
were renewed and elaborated; they were also overruled bv the trial 
judge (J.A. 900-991; 1377-1474; 1986-2005). 

18 Counsel stated: "Now if the Court please, known numbers 
writers—I can tell your Honor frankly why they might think 
Christine Curtis might be a numbers writer. She served six months 
in jail, I think it was five months. Willie Gross is presently on 
parole” (R. 198-5). 

19 On the occasions Shay was observed driving, he invariably 
used an automobile listed to Larkin King (J.A. 47, 51, 52). During 
the major part of the investigation Larkin King (J.A. 54-56, 57, 
61, 62) and Bumie H. King (J.A. 51-52) made use of a particular 
taxicab whose driver (described in the affidavit as "John Doe 
#1'”) was obviously a member of the ring (J.A. 61). On Jan¬ 
uary 29, 1954 Larkin King drove to George Bell’s apartment in 
his own car but was met when he left with "pockets bulging” by 
this taxicab in which he drove off (J.A. 62). 
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(J.A. 47). Glover came out in a few minutes, followed 
shortly by Shay (J.A. 48). Circumstances were observed 
indicating that Glover on the way had made collections, 
turning something over at this address. 20 

On November 17 Bossy Glover was similiarly observed 
to the point of his driving up town, where he was lost in 
traffic. The next day he returned, after his visits to 54 M 
Street N. TP. and P Street, to 41 L Street N. TV. About 
2:25 P. M. he met James Davis in the alley in the rear of 
these premises and turned over to him a large paper bag 
which the latter put in the trunk of his car and then drove 
off. Glover also drove away and was followed to the vicinity 
of 2126 10th St. N. TP., where he parked. He entered these 
premises from the back, the pocket of his trousers “bulg¬ 
ing”. The “officers had previous reliable information that 
premises 2126 10th St., N. TV., were being used as a num¬ 
bers drop, and counting house for the money received from 
number bets” (J.A. 48). Glover left in a few minutes. At 
about the same time James Shay entered the premises 
“with pockets bulging”. At 3:30 P. M. George Bell got 
out of his car, carrying a brown paper bag, and entered 
2126 10th Street N. TV. He remained about five minutes 
and left without the bag. 

On November 19, 1953 the officers observed Glover simi¬ 
larly visiting, from 1:45 P.M. onw*ards, four premises on 
P Street, meeting Davis again in the rear of 41 L Street 
xV.TT. and turning over to him a large brown paper bag. At 
2:35 P.M. Glover was observed entering 2126 10th St. A T .TF. 
from an alley in the rear (J.A. 49). Ten minutes later 
James Shay entered, with his overcoat pocket “bulging.” 
Two minutes after this Burnie H . King entered with a large 
brown paper bag. At 3:13 P. M. another “known” number 
operator, not indicted, entered with a small brown paper 
bag, staying only two minutes. At 3:25 P. M. George Bell 
stopped in front of the premises and waited for a passenger, 

20 By the time Glover left P Street his trousers’ pocket as well 
as his coat were bulging (J.A. 47). When he came out of the 
Euclid Street address his pockets were deflated. However, Shay 
was observed to leave “with a large bulge ... in the right 
side of his suit coat’’ (R. 48). 
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who got out of Boll's car, brought in a brown paper bag, and 
immediately returned to the car. The officers made obser¬ 
vations, identical to those of November 19, on the follow¬ 
ing two days (J.A. 50). 

There were numerous other occasions on which Glover, 
Shay, Burnie H. King, Larkin C. King, Winston, Bell and 
Davis were observed at 2126 10th Street N. W . 21 

The conspiratorial 22 meetings between Davis and Glover 
linked the latter with the counting house at 1628 0 Street 
N.W., Glover never having been observed to have entree 
in the chain of addresses higher than 1026 10th Street 
X.W. As indicated above (p. 7), by December 16, 1953 
Officer Stewart had made many number plays with Bossy 

21 Dec. 11, 1953: 2:45 P.M., Bossy Glover (from 41 L St. N.W.); 
Dec. 12: 3:10 P.M., James Shay; 3:12, Bossy Glover; 3.22, Burnie 
H. King; 3:23, two unidentified men carrying brown paper bags; 
3:24, unidentified man driving a Government car and carrying a 
brown paper bag; 3:30, unidentified woman with brown paper bag; 
Dec. 14: 3 P.M., Bossy Glover (J.A. 51); 3:15 James Shay; 3:25, 
Burnie H. King; Dec. 16: Bossy Glover (from 41 L St. X.W.); 
3:15 P.M., James Shay; 3:45, Burnie H. King; 6 P.M. James 
Shay (-who left with deflated pockets) (J.A. 52); Dec. 26: 2:40 
P.M., Bossy Glover (having previously contacted Davis); 6:20 
P.M.: Burnie H. King & Marcellus L. Winston entered with 
brown paper bags, leaving Wilbert W. Gross and James S. Davis 
in an automobile outside; Dec. 29: 6:15 P.M.: James Davis, hav¬ 
ing picked up from Glover earlier, drove from 1628 O Street N.W. 
with Wilbert W. Gross, Burnie H. King & Marcellus W. Winston to 
the 2100 block of 10th St. N.W., where the latter two got out car¬ 
rying brown paper bags (J.A. 54); Jan. 4< 1954: 2:45 P.M. Bossy 
Glover (after visiting 54 M St. N.W. and contacting Davis) (J.A. 
57); Jan. 27: Bossy Glover (who had previously been observed by 
Officer Robinson to enter Holsev’s apartment at 54 M Street .V.TF., 
where the officer had made a numbers play that morning; Glover 
later contacted Davis) (J.A. 61); Feb. 1: 6:45 P.M., Larkin C. 
King entered; 7 P.M., George Bell left with brown paper bag 
(entering 1304 Gallaudet Street N.E., ap’t 201 with same bag 
twenty minutes later) (J.A. 63). 

22 The opinion of the motions judge (see notes 13 & 17) states: 
“The meetings between Glover and Davis were held covertly at 
different places, obviously by pre-arrangement, and indicate an 
intent to avoid detection by the police.” United States v. Bell, 
supra, at 615. 


15 


Glovor. As of that date the officers declared in their affi¬ 
davit they had “positive knowledge that number plays 
were being made with Bossy Glover and in turn transferred 
to a man known to the officers as James Davis, who then 
carried these numbers to the counting house’’ (J.A. 52). 

Observations of other meetings between Davis and Glover 
were made between December 16 and 29 (J.A. 52-53). On 
the latter date they observed Glover, shortly after two P.M., 
pull behind a bus and stop. Davis walked up (J.A. 53) 
and received from Glover a large brown paper bag. Davis 
placed the bag in his overcoat and boarded the bus. He was 
followed to the vicinity of 1628 0 Street N.W. where Davis 
was observed to enter with his pockets still bulging. 
Shortly after 6 P. M. the officers saw Larkin 0. King driv¬ 
ing in the area and in a nearby alley. At 6:15 P.M. the fol¬ 
lowing left the premises, carrying paper bags, and drove 
away together: James S. Davis, Burnie H. King, Marcellus 
L. Winston and Wilbert W. Gross (J.A. 54). As has been 
seen, the bags were taken to the vicinity of 2126 10th Street 
N.W. (note 21). 

On December 30 and 31, between two and three P.M., 
many appellants, including Christine Curtis, Barbara L. 
Towles and Jewel C. (Miller) Woods, made deliveries at 
162S 0 Street X. W. 23 (J.A. 55-57). All remained except 
Larkin C. King (J.A. 55-57). 

As the affidavit indicates (J.A. 57 et seq.), from January 
18 on Officers Thomas and Jefferson were aided by Officer 
Robinson, who, in an undercover capacity, was able on many 

23 Dec. SO. 1953: 2:20 P.M., Christine Curtis (equipped with 
large brown paper bag); 2:27. Jewel C. (Miller) Woods (large 
leather drawstring poeketbook); 2:35. Wilbert W. Gross (‘'coat 
pockets bulging"); 2:40 James Davis (“pockets bulging"); 2:42. 
Barbara L. Towles (cardboard box); 2:45. Marcellus L. Winston 
(large brown paper bag); 3:00; Larkin C. King (large brown 
paper bag) (J.A. 55). Dec. SI: 2:20 P.M.. Barbara L. Towles 
(paper bag); 2:2S. Jewel C. Woods (large drawstring poeketbook); 
2:30. Wilbert Gross ("pockets . . . noticeably bulging"); 2:33. 
Christine Curtis (large paper bag); 2:37. James Davis (pockets 
“bulging”); 2:47. Marcellus L. Winston (paper bag) (J.A. 56); 
3:05. Larkin C. King (paper bag) (J.A. 57). 





occasions to observe more closely Glover’s entry into Hol- 
sey’s apartment in the basement of 54 M. Street JV.TT. On 
ten occasions between Januarv 18 and Februarv 1 Officer 

mt 1 

Robinson succeeded in playing numbers in the apartment, 
on five of these occasions with Holsev himself. 24 (J.A. 
57-63). 

On January 25,1954 the officers again followed Glover on 
his route from 54 M Street N.W. to P Street. About 1:40 
P.M. Davis got into Glover’s car and got out “with his 
pockets bulging” (J.A. 59-60). Davis walked to where his 
car was parked and drove off. Davis parked at Eleventh 
and 0 Streets and there transhipped to a bus 25 which he 
took to the neighborhood of 1628 0 Street AMU., which 
premises he entered. At 6:55 P.M. Jewel C. Woods, Chris¬ 
tine Curtis and Barbara L. Towles emerged, the latter re¬ 
turning. At 7:15 P.M. James Davis, Burnie H. King, Mar- 
cellus L. Winston and Wilbert W. Gross came out. The four 
drove away together, King carrying a large brown paper 
bag (J.A. 60; see note 23). 

On January 26, 1954 Larkin C. King drove up in the 
cab he frequently used 26 to 1304 Gallaudet Street N.E. at 
3:30 P.M. He came out with ‘ ‘ pockets bulging. ’ ’ Five min¬ 
utes later George Bell, the occupant of apartment 201, came 
out and drove away. Substantially identical observations 
were made the following day (J.A. 61). On the twenty- 
ninth Larkin King drove up in his car at 2:30 P.M. but 
went away in the taxicab a few minutes later with bulging 
pockets. As in the first two instances, George Bell left a 
few minutes later (J.A. 62). At seven P.M. on February 1, 

24 The duplicate slips given the officer were received in evidence 
at the trial (Gov. Ex. 3, R. 786). It will be recalled also that a 
fourth of the money Officer Robinson gave Holsey on February 
3, 1954 was recovered at 54 M Street N.W. and the rest at 2126 
10th Street N.W. The backer’s number slip was recovered at 1628 
O Street and the writer’s from Holsev at 54 M. Street N.W. (p. 8). 

25 It has been pointed out (note 22) that the motions judge com¬ 
mented on the conspiratorial nature of the meetings between Davis 
and Glover. Davis’ maneuver on this occasion was cited as an 
example. United States v. Bell, supra at 615, 616. 

26 See note 19, supra. 
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Larkin C. King entered 2126 10th St. A.IF. Fifteen min¬ 
utes later George Bell emerged with a brown paper bag 
which, twenty minutes later, he took into 1304 Gallaurtet 
Street N.E., apt. 201 (J.A. 63). 

On the basis of the above observations, the United States 
Commissioner was requested to issue search warrants for 
the five places concerned and arrest warrants (J.A. 46-47). 
As heretofore noted, motions to suppress were denied by 
the motions judge and again by the trial judge who per¬ 
mitted them to be argued anew (notes 13, 17). 

STATUTES INVOLVED 

18 U.S.C. § 371 (1952) (conspiracy): 

If two or more persons conspire either to commit 
any offense against the United States, or to defraud 
the United States, or any agency thereof in any man¬ 
ner or for any purpose, and one or more of such per¬ 
sons do any act to effect the object of the conspiracy, 
each shall be fined not more than $10,000 or imprisoned 
not more than five years, or both. 

If, however, the offense, the commission of which is 
the object of the conspiracy, is a misdemeanor only, the 
punishment for such conspiracy shall not exceed the 
maximum punishment provided for such misdemeanor. 

31 Stat. 1330 (1901) as amended, 22 D.C. Code § 1501 
(1951) (promoting lotteries—sale or possession of tickets): 

If any person shall within the District keep, set up, 
or promote, or be concerned as owner, agent, or clerk, 
or in any other manner, in managing, carrying on, pro¬ 
moting, or advertising, directly or indirectly, any policy 
lottery, policy shop, or any lottery, or shall sell or 
transfer any chance, right, or interest, tangible or in¬ 
tangible, in any policy lottery, or any lottery or shall 
sell or transfer any ticket, certificate, bill, token, or 
other device, purporting or intended to guarantee or 
assure to any person or entitle him to a chance of draw¬ 
ing or obtaining a prize to be drawn in any lottery, or 
in a game or device commonly known as policy lottery, 
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or policy or shall, for himself or another person, sell or 
transfer, or have in his possession for the purpose of 
sale or transfer, a chance or ticket in or share of a 
ticket in any lottery or any such bill, certificate, token, 
or other device, he shall be fined upon conviction of 
each said offense not more than $1,000 or be impris¬ 
oned not more than three years, or both. The pos¬ 
session of any copy or record of any such chance, right, 
or interest, or of any such ticket, certificate, bill, token, 
or other device shall be prima-facie evidence that the 
possessor of such copy or record did, at the time and 
place of such possession, keep, set up, or promote, or 
was at such time and place concerned as owner, agent, 
or clerk, or otherwise in managing, carrying on, pro¬ 
moting, or advertising a policy lottery, policy shop, or 
lottery. 

52 Stat. 198 (1938), as amended, 22 D.C. Code § 1502 (Supp. 
1955) (possession of lottery tickets): 

If any person shall, within the District of Columbia, 
knowingly have in his possession or under his control, 
any record, notation, receipt, ticket, certificate, bill, 
slip, token, paper, or writing, current or not current, 
used or to be used in violating the provisions of sec¬ 
tions 22-1501, 22-1504, or 22-1508, he shall, upon convic¬ 
tion of each such offense, be fined not more than $1,000 
or be imprisoned for not more than one year, or both. 
For the purpose of this section, possession of any rec¬ 
ord, notation, receipt, ticket, certificate, bill, slip, token, 
paper, or writing shall be presumed to be knowing pos¬ 
session thereof. 

31 Stat. 1331 (1901), as amended, 22 D.C. Code §1505 
(Supp. 1955) (permitting gaming table or device to be 
set up): 

(a) Any house, building, vessel, shed, booth, shelter, 
vehicle, enclosure, room, lot, or other premises in the 
District of Columbia, used or to be used in violating 
the provisions of section 22-1501 or 22-1504, shall be 
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deemed “gambling premises” for the purpose of this 
section. 

(b) It shall be unlawful for any person in the Dis¬ 
trict of Columbia knowingly, as owner, lessee, agent, 
employee, operator, occupant, or otherwise, to main¬ 
tain or aid or permit the maintaining of any gambling 
premises. 
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(d) Whoever violates this section shall be impris¬ 
oned not more than one year or fined not more than 
$1,000, or both, unless the violation occurs after he has 
been convicted of a violation of this section, in which 
case he may be imprisoned for not more than five years, 
or fined not more than $2,000, or both. 

SUMMARY OF ARGUMENT 

I 

Appellants explicitly concede that the affidavit of the 
investigating officers established probable cause to search 
one of the five addresses, that of Oliver Holsey who had 
sold numbers on many occasions to one of the officers (54- 
M St. N.W.). It seems a similar concession was also in¬ 
tended as to the money drop at 2126 10th St. NAY. 

As to the other three premises, appellants claim the Com¬ 
missioner and the District Court held there was probable 
cause in reliance on conclusional statements that most of 
the appellants observed were “known” number operators. 
The motions judge explained that his denial of motions to 
suppress was based on appellants’ activities as reflected in 
the affidavit rather than the officers knowledge of appel¬ 
lants’ status as criminals. He pointed out that probable 
cause was established here by convergent lines of proof 
emerging from careful and lengthy observations. Where 
such independent circumstances exist, the persons are 
known to the police to be active in the criminal field con¬ 
cerned is a factor to be considered with other circumstances 
in determining the existence of probable cause. 
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II 

This case is no exception to the general rule that a con¬ 
spiracy does not merge when the substantive offense which 
was its object is proven. 

III 

The search warrant for 2126 10th St. N. W was not ille¬ 
gally executed. The statute does not require an officer exe¬ 
cuting a search warrant to give “notice of his authority 
and purpose” before breaking a door if those concerned 
are absent or, as here, do not choose to reveal their pres¬ 
ence by answering his knock. Assuming purely for argu¬ 
ment there was misconduct, this has been held not to require 
suppression of evidence whose seizure was called for in a 
valid search warrant. 

IV 

A return on a search warrant as to time may be ex¬ 
plained by parol evidence especially where, as here, it does 
not contradict or vary the entry but merely indicates that 
the time shown was the time the inventory of the volumi¬ 
nous seizure was completed and served on appellants as 
required by the rule. 

ARGUMENT 

I 

There Was Probable Cause for Issuing Search Warrants 

It will be recalled from the counterstatement that appel¬ 
lants’ activities had been observed over a period of months 
and centered around five addresses ( e.g ., notes, 2, 21, 23, 
24). Appellants explicitly concede that the affidavit of the 
investigating officers established probable cause to search 
the basement apartment at 54 M Street N. W., occupied by 
Oliver Holsev, who had sold numbers on manv occasions 
to one of the officers. Perhaps it was intended to concede 
also as to the money drop at 2126 10th Street N. \V. “ 7 As 


27 In their statement of points appellants state “All the search 
warrants, except for those directed to 54 “M” Street Northwest 


to all other premises “Insufficiency of adequate probable 
cause to justify the issuance of the warrants is claimed” 
(Argument I, Br. 16). 

Besides this claimed failure of probable cause to search 
the other addresses (and particular arguments in this re¬ 
spect regarding the residences of Bossie Glover 23 and 
George Bell), 29 other alleged defects, destroying admis¬ 
sibility of the seizures, are alleged, relating chiefly to the 
issuance and execution of the search warrants. 30 

Appellants argue that the Commissioner would not have 
issued the search warrants, nor would the motions and trial 
judges have upheld his action were it not that most of the 
appellants were described in the affidavit as “known” 31 
number operators or writers. It is claimed that these 
“terms were credited with sufficient weight by the court 
below to make the difference” (Br. 16). 

It will be recalled (notes 13, 17) that at the trial below 
the motions judge gave his reasons for overruling the mo¬ 
tions to suppress (J.A. 16) in a published memorandum 32 
and in a subsequent memorandum (J.A. 27) denying recon- 

and 2126 10th Street, Northwest, issued on the basis of affidavits 
in this case were improvidently issued and were without probable 
cause” (Br. 14; emphasis supplied). This statement is repeated 
in the caption of the first argument (Br. 20). 

28 Argument I-A (Br. 20). 

29 Argument I-B (Br. 22). 

30 Argument I-A (Br. 21), 41 L Street N.W.: Bossy Glover’s 
home had no part in the operation and there was too long an 
interval between observations and the application for a search 
warrant for his residence; Argument I-B (Br. 25), 1304 Gallaudet 
St. N.E.. apt 201: admissibility of the seizures at Bell’s apartment 
was destroyed by dismissal of the case against his wife; Argument 
III (Br. 32), 2126 10th St. N.W.: the search warrant was illegally 
executed by forcing the door; Argument IV (Br. 37), 1628 0 St. 
N.W. 1st fl. apt.: where a return on a day time search warrant 
shows the time as 6 P.M., testimony showing this was the time 
the search ended was inadmissible. 

31 As indicated above (note 18) counsel for two of the appellants 
volunteered that one had served a sentence and the other was then 
on parole. 

32 United States v. Bell, 126 F. Supp. 612 (D.C. D.C. 1955). 




sideration. In the latter memorandum the motions judge 
made clear that in finding the affidavit sufficient no undue 
emphasis was given to the fact that most of the appellants 
were “known” to be number violators: 

“Defendants argue all operative facts must be dis¬ 
closed in an affidavit for a search or arrest warrant, 
and it is insufficient to describe persons observed as 
‘known’ or ‘suspected’ numbers operators without 
stating the grounds on which these descriptions are 
based. It is not necessary that the affidavit state all 
the facts and circumstances known to the officers, but it 
need only set forth sufficient facts in a short and con¬ 
cise manner to establish probable cause. If the de¬ 
scription is incorrect, counsel has opportunity to chal¬ 
lenge it at the hearing. See United States v. Hender¬ 
son, Crim. No. 52-54, where this Court granted a mo¬ 
tion to suppress evidence when at the hearing it was 
discovered defendant had been mistakenly identified 
in the affidavit as another person with the same name. 
While it may be desirable that the basis of the charac¬ 
terization be stated briefly, it has been accepted with¬ 
out challenge. Washington v. United States , 1953, 92 
IT. S. App. D.C. 31, 202 F.2d 214, cert . den. 345 U. S. 
956 . . . Here th-e words “knoivn” and “suspected” 
were used by way of description to identify the persons 
observed; their activities were sufficient to establish 
probable cause” 

(J.A. 27, 28; emphasis supplied). 

Thus the motions judge relied on appellant’s activities 
rather than the officers’ knowledge that they were known 
violators. He pointed out in his opinion that probable 
cause was established here by convergent lines of proof. 
United States v. Bell, 126 F. Supp. 612 (D.C. D.C. 1955). 
Where such independent circumstances exist, the cases 
cited by appellant 33 indicate that the fact that persons under 

33 E.g., Brinegar v. United States, 338 U.S. 160 (1949) (knowl¬ 
edge that petitioner had been convicted of transporting liquor; 


observation are known to be active in a particular criminal 
field is to be weighed with other circumstances in determin¬ 
ing the existence of probable cause. 

The investigation began with a complaint that Bossy 
Glover was both writing and picking up numbers on M 
Street X. W., and actual observation of him and his clandes¬ 
tine association w r ith James Davis, solidly tied in the various 
addresses concerned as being utilized in promoting the num¬ 
bers game. As part of its complete analysis of the affidavit, 
the court had this to say of the activities of Glover and 
Davis: 


“In this case, the officers had personal knowledge 
that the janitor’s quarters in the basement of 54 M 
Street, X. \W, were being used in the operation of a 
lottery, an undercover police officer having made a 
series of number plays there on ten different days 
with various persons who recorded them in a regular 
numbers book. A complaint was received by the of¬ 
ficers that one Bossy Glover was waiting and picking 
up numbers’in the unit block of M Street, X. W., where 
these quarters w’ere located. On the basis of this 
knowledge and information, coupled with observations 
that Glover regularly visited these quarters, as well as 
other residences on a regular circuit, the officers w’ere 
justified in concluding Glover was in fact a numbers 
‘pick-up man’. This conclusion was fortified by the 
significance of the time of day, between 1:30 p. m. and 
2:30 p. m., when Glover would make his tour, corre¬ 
sponding to the time of day when numbers are cus¬ 
tomarily picked up. It was Glover’s practice to return 

reputation as rum runner); Carroll v. United States, 267 U.S. 132 
(1925) (“information” or “convincing evidence” that petitioners 
were bootleggers); Mills v. United States, 90 U.S. App. D.C. 365, 
196 F.2d 600 (D.C. Cir. 1952) (“information” that appellant was 
pick-up man plus observation of his route); Washington v. United 
States, 92 U.S. App. D.C. 31, 202 F.2d 214 (D.C. Cir. 1953), cert, 
denied , 345 U.S. 956 (1953) (information that “known” number 
writers were using phones followed by calls by police tending to 
confirm this). 



to liis residence at 41 L Street, N. W., 34 after complet¬ 
ing these rounds, stay about five minutes, then come 
out, meet one James Davis, a known numbers opera¬ 
tor, a paper bag would change hands or they wmuld 
drive off together. It is not without reason for the of¬ 
ficers to infer that late numbers plays were being re¬ 
ceived at Glover’s home just before the close of the 
day’s operation. Drawing on their experience, the of¬ 
ficers could note that pick-up men regularly return the 
day’s winnings to successful betters on the next day 
when other numbers were picked up, indicating they 
would be kept at the pick-up man’s residence until 
distribution. 

“The meetings between Glover and Davis were held 
covertly at different places, obviously by pre-arrange¬ 
ment, and indicate an intent to avoid detection by the 
police. They also explain the curious behavior of 
Davis, on one occasion after meeting with Glover, when 
he drove to 11th and 0 Streets, N. IV., parked his car. 
boarded a bus, alighted at 17th and P Streets, N. "VV., 
and then began walking. After their customary meet¬ 
ing, Glover would enter 2126 10th Street, N. W., and 

34 Appellants argue (Arg. I-A, Br. 20-21) “There was no activity 
in or about the house which stamped it as a place where gambling 
activities were conducted.” In addition to the facts set forth by 
the court, it will be recalled that on several occasions Glover re¬ 
turned to his home after making his rounds and shortly thereafter 
turned over to James paper bags in the alley in the rear of his 
home (p. 13 supra). Also as the court recognized, pick-up men keep 
run-down tapes and winnings over night. During the period of 
observation Glover had paid winnings to an undercover officer 
(p. 8 supra). Thus there was evidence justifying a search warrant 
for Glover’s home. 

An additional objection is that there was a time interval between 
observations of Glover’s house and application for the warrant. 
Observation of Glover’s own clandestine activities, however, per¬ 
sisted almost to the day when application to the Commissioner 
was made (e.g., note 21). This is sufficient, especially since the 
matter concededly “within the sound discretion of the Court to 
examine ... in the light of all the circumstances” (Appellant’s 
Br. 21). 
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Davis 1628 0 Street, N. W., at about the same time 
other known and suspected numbers operators and cer¬ 
tain unidentified persons would come together, raising 
a fair inference these premises were collection and 
counting centers where the numbers picked up that day 
were brought together, tabulated and checked against 
the winning number of the day, and the winnings al¬ 
located for distribution on the next day through the 
writers collectors and runners . . . The officers ob¬ 
served that the persons entering or leaving both prem¬ 
ises had bulging pockets, or carried paper bags, a 
large pocketbook, a cardboard box, or the like.” 

United States v. Bell, supra, at 615, 616. 

As to the counting house at 1628 0 Street N.W. and the 
money drop at 2126 10th Street N.W. it will be recalled that 
there was evidence of numerous deliveries at these ad¬ 
dresses in which Glover, Davis and other appellants par¬ 
ticipated. Certainly as the lengthy observations wore on 
the officers had positive knowledge of wffiat was delivered 
by the Glover-Davis combination. The officers had positive 
knowledge that it in part consisted of the daily plays of two 
undercover officers. The character of these premises estab¬ 
lished by actual observation, there was probable cause to 
believe that wriiat was brought and taken away by other 
appellants similarly consisted of number “work”. 35 


35 George Bell delivered paper bags to 2126 10th Street N.W. 
in the early afternoon on several days (p. & note ). Also Larkin 

King visited Bell’s home at these hours on some days, leaving with 
“bulging pockets”, after which Bell would leave (p. , supra). 

At 7 P.M. Feb. 1, 1954 Bell emerged from 2126 10th St. N.W. with 
a brown paper bag (shortly after the entry of Larkin King); He 
was again observed twenty minutes later entering his apartment 
at 1304 Gallaudet Street, N.E. with a bag. 

As to the last incident, it is urged (Arg. I-B, Br. 25), despite 
the short interval between his leaving the counting house and 
arriving at his home with a paper bag, that there was no circum¬ 
stance indicating he carried the same bag in his home that he had 
just previously taken out of 2126 10th St. N.W. It is further 
argued that there was no special significance to the hour (7 P.M.) 



Against the validity of the search warrants appellants 
pose the case of United States v. Johnson, 113 F. Supp. 359 
(D.O. 1953). That case is obviously distinguishable on its 
facts as the motions judge pointed out as follows: 

“In addition to cases which hold that search war¬ 
rants may not issue upon mere belief, suspicion, or con¬ 
jecture, defendants rely upon the opinion of this Court 
in United States v. Johnson, supra, as requiring that 
the evidence seized at the various premises be sup¬ 
pressed. In that case, however, the premises searched 
were the private dwelling of a stranger involved in no 
way in the operation of a lottery, and there was not 
present the element of a planned convergence of known 
and suspected numbers operators. The Johnson case 
is therefore not in point.” 

United States v. Bell, supra, at 616. 

The motions judge further observed: 

“Here the officers did not act recklessly upon mere in¬ 
formation, but cautiously established a watch over the 
activities of the suspect and those who came into con¬ 
tact with him to determine whether a pattern of be¬ 
havior was disclosed conforming to the customary pro- 

when he left the Tenth Street Address with a paper bag. As the 
court observed, various appellants would assemble at the counting 
houses “between 2:30 and 3:45 p. m. . . . this being the time 
when operations at the headquarters of numbers operations custo¬ 
marily commence”. Bell v. United States, supra at 616. On oc¬ 
casion the officers observed that various appellants such as Davis, 
would enter the counting house on 0 Street in the early afternoon, 
leaving about 6 P.M. in a group, and then proceeding with paper 
bags to the 10th Street address (e.g., J.A. 54). It is therefore 
concluded the search warrant for Bell’s apartment was valid. 

Bell’s only other contention seems to be that what was seized in 
his apartment (adding machine, number slips and money and run¬ 
down tapes summarizing them, etc.) was seized in his absence and 
therefore was only admissible against his wife, whose case was dis¬ 
missed (Arg. I-B. Br. 26). It was admissible against him as head 
of the house. Collins v. State, 184 Tenn. 356, 199 S.W.2d 96 
(1947). 


cedures required in the operation of a numbers lot¬ 
tery. . . . Their observations and conclusions were sub¬ 
mitted in detail under oath for scrutiny by the United 
States Commissioner, authorized to issue warrants of 
arrest and search. This in itself is a factor to be con¬ 
sidered in testing whether the search was reasonable. 
See United States v. Rabinowitz”, 339 U.S. 56 (1950). 

Id. at 615. See United States v. Carroll, D.C. Cir. No. 12640, 
May 3,1956. It is therefore concluded that the search war¬ 
rants w r ere valid and supported by an adequate showing of 
probable cause. 

II 

Conspiracy Did Not Merge in the Substantive Offense 

Appellant’s second argument (Br. 27 et seq.) is that the 
court erred in failing to order the entry of judgment of ac¬ 
quittal on count one (conspiracy) because it merged with 
the substantive offense (operating a lottery) which was 
charged in count two. 

A conspiracy does not merge where the substantive of¬ 
fense which was its object is accomplished. Pinkerton v. 
United States, 328 U.S. 640 (1946); United States v. Offutt, 
75 U.S. App. D.C. 344, 127 F. 2d 336 (D.C. Cir. 1942). In 
the latter case the Court said: “It has been consistently 
held that the commission of the offense-object can be an 
overt act.” Id. at 347. See also Curley v. United States, 
81 U.S. App. D.C. 389, 160 F. 2d 229 (D.C. Cir. 1947), cert, 
denied, 331 U.S. 837 (1947). 

It is most doubtful if any exception to the rule against 
merger exists. 36 Appellants rely on two cases in which 
precedents were urged indicating a narrow exception to 
the general rule against merger. In both cases the Court 
did not find the principle applicable to particular facts. 
Lisansky v. United States, 31 F.2d 846 (4th Cir. 1929), 

30 “The old doctrine of merger of conspiracy in the substantive 
crime has not obtained here.” Pinkerton v. United States, 328 
U.S. 640, 650 (1946) (Rutledge, J., dissenting in part). 



aff’d . 344 U.S. 604 (1953); United States v. Lutwak, 195 F. 
2d 748 (7th Cir. 1952). 

In the Lutwak case appellants’ conviction of conspiracy 
to defraud the United States of income taxes through the 
making of false returns was affirmed. They were business 
partners. They urged on appeal that the making of a false 
partnership return in an attempt to evade the tax is itself 
punishable as a crime and one which “requires the co¬ 
operation of the partners, and that, consequently, the part¬ 
ners could not be guilty of conspiracy to commit it.” Id. 
at 848. 

The Court pointed out that appellants supported their 
position by the citation of cases holding that in such a crime 
as “adultery, bigamy, incest or dueling”, “concert of ac¬ 
tion between two or more persons is logically necessary to 
its completion” and therefore “a charge of conspiracy to 
commit it will not lie against such persons.” Ibid. 

The Court quoted Wharton for the reason of the rule, as 
follows: “ ‘When to the idea of an offense plurality of 
agents is logically necessary, conspiracy, which assumes the 
voluntary accession of a person to a crime of such a char¬ 
acter that it is aggravated by a plurality of agents, cannot 
be maintained’ ” Id. at 848. The Court warns, however, 
that ‘ ‘ ‘ The principle is confined within very narrow limits. 
It applies where the immediate effect of the consummation 
of the act in view, which is the gist of the offense, reaches 
only the participants therein, and is in such close connec¬ 
tion with a major wrong as to be inseparable from it.’ ” Id. 
at 849. For the latter proposition the Court cites Ruling 
Case Law, the treatise further pointing out that even in 
such crimes as logically require, by definition, a plurality of 
agents, such as adultery, where more than the immediate 
parties are concerned, the adulterers may be convicted both 
of adultery and conspiracy. In such instances plurality of 
agents aids the conception to commit the ultimate criminal 
act. In offenses where a plurality of agents is not logically 
necessary their existence is “necessary to the full concep¬ 
tion of the offense so as to preclude the possibility of failure 
thereof. ...” 5 R.C.L., Conspiracy, <§11 (1914). 
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In the Lisansky case the rule was held inapplicable on the 
ground that, considering the indictment as one charging a 
conspiracy to commit a substantive offense against the 
United States, the particular crime was not one “which 
logically requires a plurality of agents and prior agreement 
as in the case of such a crime as adultery or dueling.” Id. 
at 849. In the Lutwak case, the rule was held not to apply 
because “parties other than the persons committing the 
substantive offense . . . joined in a conspiracy to bring it 
about.” Id. at 755. 

The rule, assuming for argument that it has vitality, 
similarly fails here. There is, by definition, no “logical 
necessity” for a plurality of agents in order to violate Sec¬ 
tion 1501 of Title 22, D.C. Code (1951). As this Court has 
recognized, the numbers game is a form of lottery in which 
there “need not be a physical drawing of the certificate or 
ticket”, the player merely guessing “that the result of 
mathematical calculation, based upon the prices paid at a 
certain track, will be a certain number.” Forte v. United 
States, 65 App. D.C. 355, 358, 83 F. 2d 612 (D.C. Cir. 1936). 
Thus the operator does not necessarily require an organiza¬ 
tion. This makes possible a one-man operation, which, al¬ 
though not typical, is, as the evidence in this case illus¬ 
trates, sporadically encountered by the police (R. 1193, 
1194). 

It will be recalled that in the “work” seized at the count¬ 
ing house at 1628 0 Street N.W. there were code symbols 
indicating the existence of two hundred and eightv-five num¬ 
ber writers not apprehended. It will also be remembered 
that the five addresses concerned were used variously as 
counting houses, places to deposit money, places where sales 
of numbers were made or run-down tapes kept. The con¬ 
spiracy count alleged as an “essential part of the con¬ 
spiracy” that the appellants would concentrate records and 
devices at various places and utilize various addresses in 
order that the criminal enterprise (shown by the evidence 
to be large) could be managed with a minimum chance of 
detection (R. 2159). 

Thus, the conspiracy had other aims than the ultimate 



and continuing offense of operating a lottery. Tlie statute 
“creates several distinct offenses that may he committed 
in the maintenance, prosecution, and exploitation” of the 
lottery “mischief.” Knoll v. United States, 26 App. D.C. 
457 (D.C. Cir. 1906), cert, denied, 201 U.S. 643 (1906). It is 
immaterial as far as these offenses are concerned where the 
offices may be located. Id. at 459, 460. 

But the maintenance of such offices and the concealment 
of various records essential to the illegal operation at 
various addresses and the conspiratorial practices indicated 
on this record, show employment of numerous criminal 
agents in such a matter as to bring the appellants well within 
the ambit of conspiracy. As the Court said in the Lisansky 
case, such a cooperation in secrecy brings the unlawful 
agreement 

“within the reason and spirit of the conspiracy statute. 
The statute was intended to reach and punish just such 
combination and concert of action, which is productive 
of law violation in that it makes crime easier to per¬ 
petrate and harder to detect. As said by Mr. Justice 
Pitney in United States v. Rabinonrich, 238 U.S. 78, 
88 . . .: ‘For two or more to confederate and combine 
together to commit or cause to be committed a breach 
of the criminal laws, is an offense of the gravest char¬ 
acter, sometimes quite outweighing, in injury to the 
public, the mere commission of the crime. It involves 
deliberate plotting to subvert the laws, educating and 
preparing the conspirators for further and habitual 
criminal practices. And it is. characterized by secrecy, 
rendering it difficult of detection, requiring more time 
for its discovery, and adding to the importance of pun¬ 
ishing it when discovered.’ ” 

Id. at 849-850. 

It is thus concluded that because plurality of agents is 
not a logically necessary ingredient of the statute and 
equally because of the manner in which the plurality of 
agents were alleged and shown to be employed here, that 


the substantive offense and the conspiracy count did not 
merge. 

The conclusion is supported by the consideration that the 
principle of merger must be confined within very narrow 
limits. Appellants concede their contention is “novel” (Br. 
31). It w r ould be inept classification to rank the opera¬ 
tion of a lottery with such crimes as adultery, which, al¬ 
though joint complicity is implied, rarely involve the par¬ 
ticipation of other than the parties to the substantive of¬ 
fense. As early as 1849 the Supreme Court said of lot¬ 
teries : 

“The suppression of nuisances injurious to public 
health or morality is among the most important duties 
of government. Experience has shown that the com¬ 
mon forms of gambling are comparatively innocuous 
when placed in contrast with the widespread pestilence 
of lotteries. The former are confined to a few persons 
and places, but the latter infests the whole community: 
it enters every dwelling; it reaches every class; it preys 
upon the hard earnings of the poor; it plunders the 
ignorant and simple.” 

PhaJen v. Virginia, 49 U.S. (8 How.) 163, 168 (1849). 

Time has not diminished the cogency of this stricture. 
The criminal affluence attendant upon more improved means 
of communication since the decision has but increased the 
potency of lotteries to breed conspiracies involving in some 
instances the very fabric of municipal government. S. Hep. 
No. 725, S2d Cong., 1st Sess. 5, 88-90 (1951) (Final Report 
of the Special Committee to Investigate Organized Crime 
in Interstate Commerce). 

As outlined in the counterstatement (p. 1), all of the ap¬ 
pellants were found guilty of operating a lottery (count 
two) and some of conspiracy (count one). In all instances 
concurrent sentences were imposed. In but one case, that 
of appellant Burnie H. King, was the sentence imposed on 
the conspiracy count greater than the statutory limit on 
the operating count. So as to all appellants, except King, 
“since the other appellants were acquitted of conspiracy 
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any question in that regard is eliminated as to them.” 
Monroe v. United States, D.C. Cir. No. 12683, April 30,1956; 
United States v. Scoblick, 225 F. 2d 779, 781 (3d cir. 1955). 


The Search Warrant for 2126 10th Street, N.W. Was Not 

Illegally Executed 

Appellant’s third argument is that the search warrant 
for the money drop at 2126 10th Street, N.W. was illegally 
executed because the police gave “no preliminary iden¬ 
tification or announcement of purpose prior to their uncere¬ 
monious entry”. Therefore the items seized should not 
have been received in evidence (Br. 32). 

It has been seen that search warrants for the five prem¬ 
ises, including the one on 10th Street, were executed at the 
same time, about 4:20 P. M., Monday, February 3, 1954. 
It appears that no observations of the Tenth Street address 
had been made on the day of the execution of the process 
(R. 2018). Captain Thoman, who had the search warrant, 
testified that a corporal “knocked on the front door, one or 
two times. We did not receive any reply and I instructed 
Corporal Nielsen to break the door open. He pushed the 
door with . . . the back of his hand, 37 and the door flew 
open”. Prior to this no sound had been heard from within 
(R. 1369). Upon entering, Larkin King, James Shay and 
two others were in the dining room (see p. 6, supra). 

Appellants cite decisions of this Court the distinguishing 
feature of which was in all cases the absence of a search 
warrant. 38 

37 Appellants inaccurately refer to the officers as having “kicked 
in the door” (Br. 32). 

38 Nueslein v. District of Columbia, 73 App. D.C. 85, 115 F.2d 
690 (D.C. Cir. 1940) (entrance without warrant into home of 
person suspected of traffic violation); Accarino v. United States, 
85 U.S. D.C. 394, 179 F.2d 456 (D.C. Cir. 1949) (after following 
numbers pick-up man to his apartment officers forced their way in 
without a warrant or “necessitous circumstances”); Gatewood v. 
U.S., 93 U.S. App. D.C. 226, 209 F.2d 789 (D.C. Cir. 1953 (officers 
-with arrest warrant (which they should have known had already 
been executed) forced entry into a third person’s apartment). 
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In addition appellants cite Section 3109, Title 18, U.S.C. 
(1952), providing that an officer may break open a door to 
execute a search warrant “if, after notice of his authority 
and purpose, he is refused admittance, or when necessary 
to liberate himself or a person aiding him in the execution 
of the warrant”. Section 2234 makes willful excess of au¬ 
thority of unnecessary severity in executing a search war¬ 
rant a misdemeanor. 

The court in Collins v. State , 184 Tenn. 356, 199 S.W.2d 
96, 97 (1947) considered a practically identical statute 39 
requiring “notice and refusal before forcible entry” under 
a search warrant. There, as here, the officers “finding no 
one in charge, proceeded to execute the warrant by ‘push¬ 
ing open’ or forcing a rear door and entering.” It w’as 
contended that “such notice must precede a forcible entry 
under all circumstances.” Ibid. The court, in affirming 
the conviction, stated: 

“The rule which excludes evidence obtained by a search 
without a warrant, or under an invalid warrant, has 
not been extended, so far as wre are advised, to cases 
of misconduct of officers in executing a valid warrant, 
such as unnecessary damage to the premises or prop¬ 
erty of the defendant, or a forcible entry of the prem¬ 
ises, when unauthorized by law. The remedy in such 
cases would appear to be an action against the officer 
and on his bond. But w^e do not concede that the of¬ 
ficers under the circumstances of the instant case, acted 
unlawfully in forcing entrance to this house they had 
been directed to search. Surely one may not unlaw¬ 
fully store in his house a quantity of intoxicating li¬ 
quor, or stolen goods, and lock or bar the doors, and 
conceal himself ivithin, or absent himself from the 
house, as here, so he cannot be reached to serve papers 


39 The Tennessee statute reads: “To execute the warrant, the 
officer may break open any door or window of a house, or any part 
of a house, or anything therein, if, after notice of his authority 
and purpose, he is refused admittance/' Collins v. State, supra 
at 97. 
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on him, and thus prevent seizure of this property by 
the law . . . 

“Moreover, it is the general rule that officers may 
enter a dwelling forcibly in the day time to execute 
a search warrant, and, ‘no demand is necessary prior to 
a breaking in of the doors except where some person 
is found in charge of the building to be searched.’ ” 

Id. at 98 (emphasis supplied). 

In Thigpen v. State, 51 Okla. Crim. 28, 299 Pac. 230 (1931) 
another almost identical statute was urged on appeal. The 
statute provides for breaking doors in the execution of 
search warrants if admittance is refused “after notice of 
. . . authority and purpose”. Ibid. The Court, relying in 
part on the authority of United States v. Camarota. 278 
Fed. 388 (S.D. Cal. 1922), upheld appellant’s conviction. 
In the Thigpen case, no one was home. The court held: 

“. . . the law does not require the doing of useless 
things in order to comply literally with the terms of a 
statute. It is obvious that an officer armed with a 
search warrant is not required to demand entrance into 
a house when no one is there on whom demand could 
be made.” 

Id. at 230. In the Camarota case a seizure of liquor under 
a search warrant was upheld, no one being in the premises 
at the time the warrant was executed. The court stated: 
“Defendant Camarota certainly could not avoid the effects 
of a search warrant by absenting himself from the prem¬ 
ises”. Id. at 389. 

It is therefore concluded that even misconduct, which 
does not appear on this record, does not require the sup¬ 
pression of objects seized under a valid search warrant. 
Further, where the persons concerned do not answer the 
officer’s knock, the latter need not do a useless thing. The 
rule itself contemplates that during the execution of a 
search warrant those concerned may not be present. Fed. 
E. Crim. P. 41(d). There is no requirement that he wait 
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until the return of those absent or, as here, wait until 
they see fit to reveal their presence. 

IV 

A Return on a Search Warrant May be Amplified by 

Testimony 

Appellants’ finally urge (Arg. IV, Br. 37) that the search 
warrant for the counting house at 1628 0 Street X. W. was 
illegally executed. The argument runs that the return on 
the warrant indicates that it was executed at six P. M. on 
February 3, 1954. Sunset on that date occurred at 5:31 
P. M. Therefore the search was illegally executed in the 
nighttime because the officers did not have positive knowl¬ 
edge that the property was concealed on the premises. 
Fed. E. Crim. P. 41(c). 

The rule does not require, in terms, an entry as to time 
on the return. Fed. R. Crim. P. 41(d). Further, both be¬ 
fore the motions judge and at the trial it was amply shown 
that the premises were entered at 4:20 P. M., the seizures 
were voluminous, and they had been inventoried by 6 P. M. 
(R. 1179). 

Against this appellant claims the time of service must be 
entered on the return and the statement thereon is conclu¬ 
sive and may not be the subject of parol evidence (Br. 37). 
In Gandreauv. United States , 300 Fed. 21, 28 (1st Cir. 1924) 
it was held that the “return indorsed on a search warrant 
may be amended to conform to the fact”. This principle 
should apply for a stronger reason here where, as the mo¬ 
tions judge found, the testimony did not contradict or vary 
the entry: 

“Defendants also argue the prosecution may not 
introduce extrinsic evidence to prove a day-time search 
which would controvert a statement in the return that 
the premises were searched at 6:00 p. m., which was 
night-time. While the return provides for a single 
entry as to the time when the premises are searched, 
a search may extend over a period of time. Rule 41 
of the Federal Rules of Criminal Procedure requires 
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that the return shall be made promptly and shall be 
accompanied by a written inventory of any property 
taken. It is as logical, therefore, that the return state 
the time at which the search and inventory was com- 
pleted and the copy served as that it show the time 
when the search began. The testimony as to the time 
of search was admissible to explain an entry which 
was possible of two interpretations under these circum¬ 
stances; the testimony does not contradict or vary the 
entry.” 

(J.A. 28-29). 40 

Accordingly there is no basis in law or in fact for the con¬ 
clusion of illegality in the execution of the search warrant. 

CONCLUSION 

For the foregoing reasons it is respectfully submitted 
that the judgment below should be affirmed. 

Oliver Gasch, 

United States Attorney. 
Lewis Carroll, 

Frederick G. Smithson, 

John D. Lane, 

Assistant United States Attorneys. 


40 The court also held: “It was sufficient that the search began 
in the daytime although it continued after dark. Just as it was 
necessary to introduce evidence to determine whether it was a day 
or night search, so evidence to explain whether the time stated in 
the return was the time when the search began or when it ended 
was likewise admissible.” United States v. Bell, supra at 617. 
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